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Mr.  BiDWELL  opened  the  case. 
May  it  please  your  Lordship, 


And  Gentlemen  of  the  Jury, 

YOU  cannot  but  per- 
ceive that  this  cause  excites  more  than 
ordinary  interest ;  not  so  much  from  its 
general  nature,  as  from  the  peculiar  cir- 
cumstances attending  it.  Instead  oF  at- 
tempting an  ostentatious  display  of  them, 
or  any  appeal  to  your  passions,  I  shall 
best  comply  with  the  wishes  of  my  client, 
and  my  own  sense  of  professional  duty 
and  my  rt'spect  for  your  cand(*ur  and  in- 
telligerice,  by  a  simple, unvarnished  state- 
ment of  the  case. 

It  is  in  form  an  action  of  assumpsit, 
brought  by  the  Plaintiff  to  recover  satis- 
faction for  boarding,  clothing  and  other 
necessaries  provided  by  him  for  the  De- 
fendant's wife,  during  a  period  of  about 
twelve  years.  The  declaration  contains 
two  counts,  that  is  two  modes  of  stating 
the  cause  of  action  ;  but  the  substance  is 
the  iame.    To  this  declaration  the  De- 


fendant has  pleaded  the  general  issue, 
which  is  a  mere  denial  of  the  whole  cause 
of  action. 

Although  the  form  of  acticn  is  common ; 
yet,  fortunately,  such  actions  as  the  pre- 
sent are  not  of  frequent  occurrence  am- 
ong us ;  and,  for  the  honor  of  the  country, 
it  is  te  be  hoped  that  another  similar  to 
this,  in  all  its  circumstances  of  aggrava- 
tion, will  not  soon  come  before  a  Court 
and  Jury. 

Before  I  detail  the  facts  expected  to  be 
proved  on  the  part  of  the  Plaintiff,  permit 
me  to  call  your  attention  to  the  principles 
of  law,  which  must  govern  the  application 
of  those  facts  to  the  case  under  conside- 
ration. 

It  is  a  sound  general  principle,  that  a 
husband  is  bound  by  law  to  provide  for 
and  support  his  wife,  during  the  intermar- 
riage.   A  married  woman  is  legally  inca- 
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pable  of  f(>rining  contracts  ot  her  own. 
She  has  no  legal  means  of  providing  for 
herself.  Her  property  is  vested  in  her 
husband,  or  subjected  to  his  use  and  con- 
trol. Even  her  earnings  are  not  her  own, 
but  his  Sho  can  bring  no  action  to  pro 
tect  her  person  or  her  rights,  but  with  his 
concurrence  and  in  his  name.  If  he  were 
not  obliged  to  provide  for  her,  she  would 
be  liable  to  starve.  His  obligoti  ;n,  there- 
fore, to  mskp  a  provision  for  her,  accord 
ing  to  his  mean*,  and  her  necessities,  is 
the  reasonable  and  necessary  result  of  the 
law  of  marnai?;e. 

This  h'gal  obligation  lies  upon  him,  not 
only  while  they  live  together,  but  also 
when  they  are  separated,  if  su.  h  separa 
tioij  is  with  his  consent,  or  in  cmsequence 
of  his  fault,  and  not  hers.  Comyn,  a  sen- 
sible elementary  writer  upon  contracts, 
stares  t'-e  law  in  these  words  ;  *'  Where 
the  husband  leaves  his  wife  ;  or  refuses  to 
permit  her  to  iive  with  him  ;  or  if  he  treat 
her  80  ill  as  to  oblige  her  to  depart  from 
his  dwelling;  in  either  of  the«e  Ccises,  the 
law  makes  the  husbi^nd  liable  to  her  con 
tracts  for  necessaries,"  His  opinion,  on 
each  of  these  point*,  is  supported  by  judi- 
cial authorities.  Indeed  it  is  so  obviwus- 
ly  reasonable,  that  every  man's  understan- 
ding and  feelings  at  once  approve  of  it. 
I  will,  however,  just  read  a  few  decisions 
to  the  sane  effect,  from  books  of  unques- 
tionable authority. 

In  JS'urse  vs-  Craig,  5  Bos.  and  Puller, 
151,  Chnmhre  Justice  said,  •'  In  general, 
where  a  separation  takes  place  by  con- 
sent, the  obligation  to  maintain  the  wife 
lies  upon  the  husband,  unless  she  forfeits 
her  right  to  that  maintenance  by  her  own 
misconduct.**  If,  therefore,  you  shall  be 
satisfied  by  the  evidenee>  that  the  Defen- 
dant, either  when  his  wife  first  separa- 
ted from  him,  or  at  any  subsequent  stage 
of  their  separation,  consented  to  her  resi- 
dence in  the  Plaintiff's  family,  unless  it 
shall  be  proTcd  that  she  had  forfeited  her 
right  to  be  maintained,  you  must  allow  tiie 
Pi  iintiff  a  reasonable  compensation  for 
her  maintenance. 

We  expect  to  satisfy  yon  that  the  De- 
fendant is  liable  on  more  than  one  ground. 
In  the  days  of  Lord  Holt,  it  was  decided, 
thjit  "If  a  man  turns  away  his  wife,  be 
gives  her  credit  wherever  she  goes,  and 
must  pay  for  recesstirics  for  her."  This 
hasever  since  been  considered,  and  acted 
upon,  as  »Q  establi«^hed  principle  of  law. 
In  Uod^es  vs.  Hodges,  a  case  reported 


in  1st  Ei^pi.  44  i,  aud  in  most  renpeots  si- 
milar to  the  one  now  under  your  consid- 
eration. Lord  fCanyon,  whose  authority  is 
deservedly  held  <n  high  respect,  laid  down 
the  law  in  terms  m^st  strikinj;ly  appli- 
cable to  the  present  case  As  »he  Report 
is  short,  1  will  read  the  whole  of  it.  [Af- 
ter rending  it,  Mr  B.  observed,)  In  that 
case,  the  wife  had  b*en  obli^jed  to  leave 
the  house  of  her  husb.-iMd,  the  Defoj-dant, 
in  consequence  of  abusive  treutmi^nt ;  but, 
it  appeared,  'hat  she  was  liot  actually  tur- 
ned out  of  doors.  She  went  away  v  )lun- 
tarily,  alrhoujih  her  <ioing  so  proceeded 
from  apprehensions  ol  ili  tieatment  (rom 
her  husband.  Upon  that  occasion,  Lord 
Kenyon  held,  •'  Tnat  where  a  kite's  situ- 
aiion  in  her  nusband's  house  was  render- 
ed unsafe,  from  ^is  cruelty  or  iM  treat- 
ment, he  shi  u'd  rule  it  to  be  cquiva'cnt 
to  a  turning  her  out  of  'oors,  and  that  the 
husbind  shouk!  be  liable  for  necessaries 
furnibhed  for  her  under  those  circumstan- 
ces.*' 

According  to  this  rule  of  'aw,  if  Mri. 
Ham*s  situation  m  the  Defendant's  house 
was  rendered  unsafe,  by  either  his  cruelty 
or  ill  treatment,  '\i  was  equivalent  to  his 
turning  her  out  of  the  house,  and  he  is  lia- 
ble for  the  necessary  s^upport  furnished 
toherundertho^e  circumstances.  In  our 
case  the  father  was  the  natural  protector 
of  the  ill  treated  wife,  as  the  son  was  in 
that  which  I  have  just  read  to  you. 

Again,  in  Berthron  vs.  Cnrtivright,^ 
Esp.  480,  an  action  on  the  ca«e  for  sedu- 
cing and  detaining  the  PiaintiS's  wife, he 
proved  her  elopement  from  his  house,  and 
her  reception  and  entertainment  by  the 
Defendant.  The  defence  was  that  she 
had  been  compelled  to  leave  her  husband's 
house  in  consequence  of  ill  treatment.  It 
was  ruled  by  Lord  Kenyon,  that  "  If  a 
husband  ill  treats  his  wife,  so  that  she  is 
T.jrced  to  leave  his  house  through  fear  of 
b  dily  injury,  any  person  may  safely,  nay 
honorable,  receive  her  and  protect  her  ; 
and  that,  of  course,  in  such  a  case,  no  ac- 
tion was  maintainable/'  In  that  instance, 
the  action  was  brought  for  enticing  awiy 
the  Plaintiff  's  wife.  The  parties  to  the 
action  were  reversed  ;  but  the  principle, 
on  whif:h  it  turned,  was  the  same;  and, 
when  applied  to  the  case  before  yon,  it  is 
this,  that  it  Mr.  Ham  treated  hi?  wife  so 
ill  that  she  was  forced  to  leave  his  house 
"  through  fear  of  bodily  ii.jury,"  any  per- 
son, and  certainly  then  a  near  relative,  es- 
pecially a  talhcr,  might  safely,  nay  honor- 


HAWLFY  VS   HAM. 


ably,  receive  and  project  her,  and,  o 
coursr,  niairitain  an  aition  for  her  neces- 
sary support.  A  well  s;r<  unded  appre- 
he-sion  tu  such  injuiy,  whether  actually 
i'  flicted,  or  not,  is  sufficient.  Nor  need 
\f  b.^  an  apprehension  o'  being  murdered, 
or  maimed.  The  tear  of  any  thing  which 
comes  wilhin  the  meaning  of  the  term 
•*  bodily  injury,'*  h  a  lawful  cause  for  her 
quitting:  his  house,  f.nd  resorting  to  the 
protection  of  some  other  person.  If,  'or 
instance,  she  has  suffered,  or  has  good  rea- 
son to  ftar.  a  horsewhippwg  from  her  hus- 
band, it  biings  h«-.r  ca-^e  within  this  rule  of 
law  ;  for  that  is  a  "  bodily  injury,'*  as  well 
as  an  indignity.  The  old  barbarous  doc- 
t  ire,  that  a  husband  may  beat  his  wife,  by 
way  of  correction,  is  exploded  in  modern 
times.  Such  violence  \<^  illegal,  and  may 
be  the  subject  of  an  indictment,  or  of  sure 
ties  f«ir  t!ie  pea*  e  ;  and,  there''ore,  accor- 
ding to  the  authority  last  cited,  a  father, 
a  brother,  or  any  oth^r  friebd  may,  in  a 
case  of  such  corporal  injury,  anft^ly  and 
honorably  interfere,  and  aflbrd  her  pro- 
tection and  support. 

To  show  that  L(;rd  Kenyon  was  not  sin- 
gular in  his  view  of  the  law  on  this  point, 
I  will  produce  another  high  authority.  In 
Ewers  vs.  Hutton,  S  Esp.  255,  Lord  EU 
don,  then  Chief  Justice  of  the  Common 
Pleas,  now  Lord  Chancellor,  declared 
"  there  was  no  doubt  o^  the  law,  that  where 
a  husband,  either  by  ill  treatment  com- 
pelled his  wife  to  leave  his  house  from 
motives  of  personal  safety,  or  turned  her 
out  O''  doors,  any  person  who  afforded  her 
protection,  and  furnished  her  with  neces- 
saries correspondent  to  his  rank  and  situ- 
ation in  life,  could  compel  the  husband  to 
pay  for  them.*' 

Even  should  we  fail  to  prove  that  the 
Defendant's  wife  had  such  a  lawful  cause 
for  leaving  his  house,  in  the  first  instance  ; 
if  he  afterwards  refused  to  receive  her, 
that  was  a  turning  of  her  out  of  doors. 
In  Rawlins  vs.  VanDyke,  S  Esp.  251, 
Lord  Eldon  said,  "  My  conception  of  the 
law  is  this,  that  if  a  man  will  not  receive 
his  wife  into  his  house,  he  turns  her  out 
of  doors ;  and  if  he  does  so,  he  sends  with 
her  credit  for  her  reasonable  espences." 
Should  you,  then.  Gentlemen  of  the  Jury, 
be  convinced,  from  the  declarations  of  the 
Defendant,  or  other  evideni  e  which  may 
be  adduced,  that  the  Defendant  would  not 
receive  his  wife  into  his  house,  you  have 
the  opinion  of  Lord  Chancellor  Eldun^ 
the  highest  law  authority  in  Er;gland,  that 


i  was  tantifmount  to  turnin^^  her  out  o5 
doors,  and  that  he  thereby  sent  with  her 
credit  tor  her  reasonable  expenses. 

His  Lordship  also  stated,  in  the  Report 
of  Elvers  vs.  Button,  already  referred  to, 
'*  That  it  Wds  settled  in  a  case  in  Lord 
Raymond'-  Reports  to  which  he  subserl» 
bed,  that  if  the  v\ife  had  eloped,  and  af- 
terwards solicited  to  be  received  into  the 
husband's  house,  and  the  husband  refused 
to  receive  her,  i  rom  that  time  he  was  bound 
f<>r  necessaries  furnished  to  her"  You 
will  please,  Gerntlemen,  to  bear  this  rule 
of  law  in  your  minds,  in  order  to  com- 
pare it  with  the  evidence  in  the  case.  If* 
Mrs.  Ham  had  eloped  from  her  hu»-band, 
or  whatever  was  the  original  cause  of  her 
separation  from  him.  yet  if  she  afterwards 
solicited  to  be  received  into  his  house,  and 
was  not  so  received,  from  that  time,  at 
least,  says  the  law,  you  must  hold  him  re- 
sponsible for  the  necessaries  furnished  to 
her  by  the  Plaintiff, 

To  these  concurring  authorities  permit 
me  to  add  one  decision  of  the  late  Lord 
Chief  Justice  Ellenborough.  In  Lidlow 
vs.  Wilmott  2d  Stark.  78,  an  action  simi- 
lar to  the  present,  he  told  the  Jury,  "  The 
first  question  for  consideration  is  whether 
the  Defendant  turned  his  wife  out  «*f  doors, 
or  by  the  indecency  of  his  conduct  pre- 
cluded her  from  living  with  him  ;  for  then 
he  was  bound,  by  law  to  find  her  means  o€ 
support  adequate  to  her  situation."  And 
again,  "  When  the  wife  lives  separately 
from  her  husband  without  any  fault  of  her 
own,  the  law  provides  that  her  husband 
shall  be  liable  for  her  adequate  mainte- 
nance." 

If,  then,  Mrs.  Ham  left  her  husband's 
house,  and  lived  separately  from  him, 
*'  without  any  fault  of  her  own,"  the  law, 
as  stated  by  Lord  Ellenborough,  provides 
that  her  husband  shall  be  liable  for  her  ad- 
equate maintenance,  in  ?uch  an  action  as 
you  are  now  trying.  If  he  "  precluded 
her  from  living  with  him,"  not  merely  by 
flogging  her,  but  even  **bythe  indecency 
of  his  conduct,"  he  is  bound  bv  law  to 
pay  for  her  support  adequate  to  her  situ- 
ation. 

These  principles  of  UiV,  my  Lord,  are 
sanctioned  by  such  a  weight  of  venerable 
authorities,  and  are  so  rational  and  just 
in  themselves,  that  it  would  be  superflu- 
ous in  me  to  offer  arguments  in  support 
of  them.  I  have  read  them  to  the  Court, 
in  your  hearing.  Gentlemen  of  the  Jury, 
that  you  may  have  them  distinctly  in  view. 
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and  be  able,  as  the  trial  proceeds,  to  ap- 
ply tl  em  to  the  facts  which  will  be  pro- 
ved, and  which  I  will  now  siate  to  you, 
according  to  ilie  instructions  of  mj  cli- 
ent 

You  havf  already  learned  that  the  De- 
fendant's wife  is  the  Plaintift''s  dau^hti  r. 
They  were  married  on  the  -25th  of  April, 
1813.  Their  parents  had  for  many  3  ears 
been  neightjours.  their  families  in  habits 
of  neighbourly  intercourse,  and  tliey  them- 
selves brought  up  together,  acquainted 
ivith  each  other  from  childhood.  In  point 
of  at>;e,  education,  circumstan'^es.  and 
prospects  of  life,  the  match  was  an  equal 
one.  It  was  prectMJed  by  an  honorable 
course  of  attentions  and  courtship;  and 
every  thing  seemed  to  justify  an  expecta- 
tion of  mutual  c^/mfort  and  respectabili- 
ty. But.  I  am  sorry  to  be  oblig'^d  to  add, 
that  scarcely  four  short  months  had  elaps* 
ed.  when  the  wife  began  to  be  treated 
with  c(ddn(\ss.  indignity  and  cruelty.  She 
suffered  long  in  silence,  and  endeavoured 
to  hide  her  sufffcrrngs.  Before  «.he  applied 
to  her  own  family  or  friends  for  pnttec- 
tion,  she  made  an  appeal  to  her  husband's 
mother,  for  her  interpositon,  to  check  the 
ill  treatment  she  endur  d,  still  endea- 
vouring to  avoid  any  disclosure  of  it,  to 
the  prejudice  of  her  husband.  Suspicion, 
however,  was  excited.  Rumour  told  the 
tale;  and  it  reached  the  Plaintiff's  ears. 
Upon  going  to  the  house,  he  found  his 
daughter  in  tears,  occasioned  bv  her  hus- 
band's treatment.  The  feelings  of  a  fa- 
ther induced  him  to  enquire  into  the  cause, 
with  a  view  to  pacification,  if  possible. 
It  was  in  vain.  lie  ascertained  that  the 
3)efendant  was  in  the  habit  of  flogging 
his  wife;  and  he  gave  no  hope  of  milder 
treatment,  but,  on  the  contrary,  threaten- 
still  greater  severity.  A  separation  be 
came  necessary,  for  the  wife's  perstmal 
«;afety;  and  the  Plaintiff  could  not  refuse 
her  a  shelter  under  his  paternal  roof.  The 
Defendant  made  no  objection, at  the  time, 
to  her  removing,  with  her  child.  He  even 
assisted  in  the  removal,  by  seeking  for 
her  clothes  and  selecting  some  articles  of 
furniture,  which  she  carried  with  her. 
Here,  then,  was  an  act  of  assent  on  his 
part. 

After  he  had  time  for  reflection  upon 
his  UP  kind  treatment  of  her.  whom  he  had 
vowed  to  love  and  cherish,  and  whom  it 
was  his  legal  as  well  as  moral  duty  to  pro- 
vide for  and  protect,  he  manifested  no  re- 
lenting or  regret.     On  tlie  other  hand,,  he 


exulted  in  the  separation,  as  a  triumph; 
took  the  child  from  her ;  and  declared  that 
he  would  never  live  with  her  again.  This 
declaration  he  made  to  different  persons, 
at  various  times,  and  repeated  it  some 
years  ajjo  to  her  sister,  who  '  ( onvei'^ed 
with  him  on  the  subject  of  being  recon- 
ciled to  his  wife.  He  de^  lared  again,  on 
that  occasion,  that  he  would  not  receive 
her,  if  »he  would  come  upon  her  knees  to 
him.  When  you  hear  that  f;tct  from  the 
mouth  of  the  witness,  remember.  Gentle- 
men, that  Lord  1  hanrellor  Eldon,  in  the 
passage  of  law  which  I  read,  has  told 
you,  if  a  man  will  not  receive  his  wife,  he 
turns  her  out  of  doois,  and  is  answerable 
for  her  maintenance. 

The  repeated  and  uniform  declarations 
of  the  Defer  danl,  that  he  would  never 
more  live  with  his  wife,  being  made  known 
to  her  and  to  the  Plaintiff,  would  have  ex- 
cused them,  had  an  excuse  been  necessa- 
ry, for  omitting  any  further  attempts  for 
a  reconciliation.  But  the  injured,  yet  stills 
affectionate  wife,  having  seen  her  pros- 
pects blighted,  her  child  torn  from  her  bo- 
som, and  herself  consigned  to  a  state  of' 
seclusion  and  mortification,  resolved  to 
make  one  more  effort.  With  that  view, 
she  obtained  from  her  father  a  conciliato- 
ry letter  to  the  Defendant,  went  to  him 
personally,accompanipdby  her  sister, and, 
in  the  most  respectful  terms,  proposed  and 
solicited  that  all  which  had  passed,  "f  an 
unpleasant  nature,  should  be  bmied  in  ob- 
livion, and  they  once  more  live  together 
in  peace  and  harmony.  He  received  her 
proposal  with  coldness,  evasion  and  in- 
sult ;  took  a  month's  time  to  consider  oC 
it;  talked  about  a  sweetheart  kept  at 
Montreal,  and  sent  her  back  to  her  father 
with  a  letter,  which  I  will  produce  in  ev- 
idence, prescribing,  in  the  mean  time, 
some  humiliating  preliminaries,  with 
which,  from  her  anxiety  for  a  reunion,  she 
readily  complied.  At  the  end  of  the 
month,  she  went  a^ain  to  his  house,  to 
knuw  his  determination  ;  but  he  required 
of  her,  as  conditions  rf  her  reception, 
what  I  am  ashamed  to  mention  in  a  Court 
of  Jusiice;  that  she  should  not  eat  at  his 
table,  nor  sh  ep  with  him,  or  if  the  did, 
he  would  have  another  man  sleep  in  ano- 
ther bed  in  the  same  room  ;  that  she  should 
be  confineil  to  a  chamber,  and  have  no 
control  or  charge  of  the  house,  nor  be  per- 
mitted to  receive  or  visit  her  family  or 
friends;  that  he  had  a  number  of  chil- 
dren about  the  country,  whom  she  would 
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hive  to  take  care  of;  and  she  must  not  be 
8uri  ris  (<  if  he  shcuUi  bring  home  other 
women  to  cohabit  with  him  occasionallj. 
1  ro'bi'r.r  to  menti  m  the  rest. 

(t  ntleT.en,  let  me  put  it  to  you,  as  men 
of  sense  and  virtue,  as  husbands  an<l  fa- 
thers, which  I  believe  most,  if  not  all,  of 
you  are  ;  were  not  those  conditions  inde- 
cent, as  well  as  insulting  ?  Was  not  their 
ii.dfce'tcy  such  as,  in  the  language  of 
Lord  Ellenhnrou^h,  **  precluded  her  from 
living;  with  him*'?  Would  any  of  you  re- 
quire such  dejrrading  conditions  from  a 
wife?  Would  you  be  willing  to  see  an  a- 
miable,  well  educated  daughter  submit  to 
such  degradation  ?  Let  your  own  conscien- 
ces ans>yer. 

She  did  not  comply.  No  modest,  vir- 
tuous woman  could  ;  nor  could  he  have 
intended  or  expr»vted  her  compliance.  It 
was  as  effectual  a  rejection  of  her  solicit- 
ation as  if  he  had  expressed  it  in  more 
direct  and  manly  terms.  She  returned  to 
her  father's  house ;  and,  all  hope  of  re- 
concilement or  satisfaction  being  at  an 
end,  the  Plaintiff  has  been  constrained  to 
appeal  to  you  for  redress 

Having  stated  the  facts,  as  I  am  instruc- 
ted to  expect  they  will  be  proved,  I  will 
make  two  or  three  remarks  upon  them, 
before  I  proceed  to  the  evidence. 

It  is  incumbent  on  the  Plaintiff  to  prove 
his  case,  by  reasonable  evidence,  adapted 
to  the  nature  and  cirrumstatices  of  it. 
The  marriage  of  the  Defendant,  the  sep- 
aration <>f  his  wi'efrom  him,  her  residence 
in  the  Plaintiff's  family,  and  his  supply- 
ing her  with  boarding,  clothing  and  other 
neces)^aries,  in  a  conjfortable  and  respec- 
table style,  suitable  to  the  Defendant's 
circumstHnces  in  life,  are  facts  likely  to 
be  proved  by  direct  and  explicit  testimo- 
ny. But  his  ill  treatment  of  his  wife  is 
a  matter  of  a  dift'erent  nature,  and  of 
which  it  would  be  unreasonable  to  expect 
the  same  kind  or  degree  of  evidence. 
Men  do  not  call  witnesses  to  attest  their 
criminality  or  misconduct,  but  endeavour 
to  conceal  af  tions,  of  which  they  have 
reason  to  feel  ashamed,  by  performing 
them  secretly,  and  in  the  absence  of  spec- 
tators. Such  is  the  unmanly  act  of  beat- 
ing a  helpless  female.  It  is  a  deed  of 
darkness.  No  man,  who  values  the  opin- 
ion of  society,  however  cruel  or  vindictive 
he  may  be,  no  man,  in  the  presence  of 
witnesses,  could  have  the  front  to  lift  a 
coward  arm  against  an  unprotected  wo- 
mao,  and  that  womaa  his  own  confiding 


wife,  who  has  put  herself  in  his  power, 
and  whom  he  isboand  in  hon4)r  to  protect. 
With  every  motive  for  secreey  a.;d  con- 
cealment, he  infl  cts  his  blows  in  the  da.k, 
wiiere  no  human  eye  can  see  him,  except 
the  victim  of  his  cruelty.  And  fehe,  too, 
from  a  sense  of  mortification,  a  dread  oj^ 
becoming  the  su' je  t  of  gossiping  s  an- 
dal,  or  perhaps  a  yet  unextinguij«hed  re- 
gard for  her  husband,  and  a  lingering  hope 
of  his  returning  kindness,  has  strong  in- 
ducements to  keep  her  wrongs  to  herself, 
and  to  palliate  (»r  disavow  them.  You 
will  not  therefore,  expect  the  abuse  com- 
plained of  in  this  case  to  be  proved  by 
eye  witnesses,  but  bjirjdirect  and  circum- 
stantial evidence,  or  his  ii  advertent  con- 
fessions. The  only  person  who  cnuid  tes- 
tify d.rectly  to  the  facts  is  not  a  compe- 
tent witness,  nor  can  her  declarations  be 
admitted  as  evidence  for  or  against  either 
party.  If  her  testimony  were  admissi- 
ble, the  Plaintiff's  case  would  be  easily 
proved. 

There  is  another  circumstance  worthy 
of  consideration.  The- principal  transac- 
tions, which  occurred  before  witnesses, 
took  place  in  the  midst  of  the  Defendant's 
relatives,  whose  partialities  and  prejucii- 
ces,  without  imputing  any  intentional  per- 
version of  the  truth,  may  be  supposed  to 
hav«  prod  seed  impressions  in  his  favour 
and  against  the  Plaintiff,  and,  though  they 
are  not  sensible  of  it,  may  give  a  colour- 
ing to  their  recollection  and  representa- 
tion of  the  facts.  For  such  a  probable 
bias  you  will  make  due  allowance. 

The  first  witness  I  shall  produce  is  the 
Defendant  himself;  and  surely  he  will 
not  object  against  the  testimony  of  his 
own  letters,  in  which  he  must  be  suppo- 
sed to  have  put  the  best  face  upon  his  con- 
duct and  his  cause.  It  has  already  been 
stated,  that  the  Defendant's  wife,  anxious 
to  effect  a  reconciliation  with  her  husband, 
induced  the  Plaintiff  to  write  him  a  letter 
adapted  to  that  purpose.  It  was  intended 
as  a  peace  offering.  The  exact  purport 
of  it  we  do  not  know,  as  the  Plaintiff 
kept  no  copy  ;  but  I  will  read  and  put  in 
the  Defendant's  answer. 


Sir, 


s*  Bath  Q6th  September  1825 


I  received  your  letter  of  this  date 
wherein  you  state  that  in  order  to  com- 
promise the  existing  difficulty  between  me 
and  my  wife,  but  had  1  have  been  in  your 
place  at    the    tim^  and  with  the    ieeU 
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ings  that  tlien  occupkd  your  mind,  I  would 
have  a  m"re  favou'able   opinioi.  of  your 
conduct,  but  my  good  Sir,  you  ouj^ht  to  re- 
collect that  passion  ought  to  be  always  to 
be  kept  from  overrulitig  judgment— and 
in  the  case  between  us  you  certainly  ac- 
ted upon  that  principle,  I  know  from  this 
reason  because  all    that  my  wife  you  be- 
lieved, and   what  I   said  you  treated  with 
t'ae  utmost  contempt,  when  at   the  same 
time  I  was  telling  you  the  truth,  whether 
she  did  or  not,  I  considered  myself  abu- 
sed by  you  very  grossly,  as  well  as  some 
ctherR  of  your  family,  and  posatively  know 
that  1  was  shamefu'ly  used  by  you,  and 
what  a  great  error  you  committed  in  tak- 
ing her,  parting  man  and  wife,  how  great 
the  crime,  now  it  appears  that  you  have 
r.o  objections  to  my  living  with  her,  what 
a  change  of  times  within  your  breast  un- 
asked for  by  me,  it  appears  to  me  that 
when  I  was  living  with  her,  that  you  and 
your  fanuly  wished  to  rule  me,  but  1  must 
inform  you   that  you,  nor  your   wife,  nor 
my  wife,  nor  any  of  your  family  is  ever 
going  to  rule  me,  as  1  will   not  be  inter- 
fered with  by  you  nor  no  other  person,  I 
must  let  you  know  in  soft  words  that  I 
will  never  be  governed  by  you  nor  no  one 
else,  you  are  not  to  come  to  my  house  to 
order  me  or  my  wife  or  my  child  no  that 
is  for  me   to  see  to — not  lor  you  or  your 
family  to  do  so,  1  let   her  return  for  the 
present  until  the  24th  of  next   month  1 
wish  that  length  of  time  to  take  the  case 
into  serious  consideration,  as  it  is  a   mat- 
ter ef  great  importance  to  me,  as  I   wish 
to  spend  the  remainder  of  my  days  as  I 
have  for  the  ten  years  past  in  peace  and 
quietness,  and  in  that  time  if  I  can  posa- 
bly  m.ike  myself  think  that  you  and  your 
family   will    let  her  remain  quietly,  and 
that  I  can  also  think  that  she  will  behave 
herself  like  a  virtuous  and  pious    woman 
from  this  tmie  forward  I    will  then  take 
her,  but  at  the  same  time  it  weighs  heavy 
on  my  mind,  to  think  that  she  has  been 
gone  ten  years,  and  then   come  back  to 
live    with  so  bad  a  man  as  I  represented 
to  be  by  you  as  well  as  your  family,  your 
opinion  must  have  altered  yery  much  a- 
bout  me,  but  my  opinion  has  not  altered 
I  am  ydurs  S(c 
(Signed)  GKORGE  HAM— 

To  Mr.  Sheldin  Hawley 
Ernest  Town, 

There,  Gentlemen,  you  have  the  entire 
of  the  epistle,  *  soft  words*  and  hard.     It 


is  the  Defendart's  own  statement  of  his 
side  of  the  case;  and  I  beg  your  attention 
to  a  few  paiisages  cuntainetl  in  it. 

*  Ail  my  wife  [^said]  you  believed,  and 
what  I  said  you  tt  t-ated  with  the  utmost 
contempt.*  Here  is  a  clear  admission, 
that  in  his  presence  his  w;fe  had  charged 
him,  before  her  father,  with  ill  treatment, 
and  that  the  father,  after  hearing  them 
both,  believed  her  charge  to  be  true.  This 
may  not,  perhaps,  satisfy  you  that  it  was 
true  in  fact,  as  she  asserted,  and  her  fa- 
ther believed  ;  but  it  at  least  aflmits  that 
the  Plaintiff  acted  under  a  conviction  of 
its  truth ;  and,  therefore,  it  acquits  him  of 
any  wantonness  of  interference.  His 
whole  conduct,  indeed,  throughout  this 
unhappy  misunderstanding  between  the 
Defendant  and  his  wife,  carries  self  evi- 
dence of  a  sine  ere  belief  that  he  beat  and 
abused  her,  so  that  she  could  not  live  with 
him  in  safety, 

*  Parting  man  and  wife,  how  great  the 
crime' !  With  what  a  grace  does  this  mo- 
ral refle(  tion  come  from  a  man,  who  glo- 
ried in  the  separation,  and  has  ever  since 
proclaimed  himself  unwilling  to  live  with 
his  wife,  and  even  in  this  very  letter, 
boasts  of  the  *  petce  and  quietness*  he  has 
enjoyed  during  the  ten  years  of  his  libera* 
tion  from  her! 

*Now  it  appears  that  you  have  no  ob- 
jections to  my  living  with  her.*  The 
Plaintiff  never  did  object  to  their  living 
together,  provided  she  could  be  safe  from 
violence  and  abuse.  He  gave  her  to  him 
at  the  marriage  altar,  in  good  faith,  and^ 
in  confidence  that  he  would  love  and  che- 
rish her,  as  he  solemnly  called  God  and 
men  to  witness  that  he  would  :  and  had 
now  no  obje'tions  to  his  iiving  with  herj 
if  she  could  only  have  a  reasonable  assur- 
ance of  good  treatment.  That  was  all  he 
had  ever  required,  and  all  that  was  now 
expected  or  desired. 

*  Unasked  for  by  me.*  Observe,  Gen- 
tlemen; the  overture  for  a  reconciliation, 
made  by  his  wife  and  her  father,  in  the 
most  courteous  and  condescending  man- 
ner, was*  unasked  for,*  undesired,  unwel- 
come ;  and  it  was  accordingly  met  by  him 
wi»h  repulsive  taunts.  This  circumstance 
shews  where  the  blame  of  their  long  sep- 
aration lies.  Indeed  the  very  fact,  that  a 
dependant  wife,  of  her  age  and  character 
and  prospects,  left  her  husband's  house 
and  returned  to  her  father's,  there  to  be  a 
burden  upon  him  in  his  moderate  circum- 
stances^ submitting  to  all  the  mortifica- 


HAWLEY  VS.  HAM. 


tion.  embarrassment  and  reproach  atten- 
ding such  a  separation  from  her  husband, 
and  her  only  chilu,  counteractins;  her  ma- 
terndl  feelings,  the  most  invincible  of  hu- 
man passions  ;  this  fact  itself  affrtrds  a 
strong  presumption,  that  she  was  driven 
to  such  sacrifices  by  treatment  which 
could  not  be  born.  On  that  supposition 
alone  her  conduct  can  be  accounted  for. 
This  presumptive  evidence  is  now  con- 
firmed by  the  occurrences  of  the  last  year. 
Her  oft'er,  after  such  a  length  of  time,  to 
forgive  and  forget  all  that  was  past,  and 
to  live  together  again;  and  the  manner  in 
which  she  was,  on  that  occasion,  trifled 
with  and  repuhed,  leave  no  doubt  that 
the  fault  of  their  separation  is  his,  and 
not  hers,  whatever  reasons  he  may  choose 
to  assign  for  it. 

*Y(»u  and  your  family  wished  to  rule 
mc.*  This,  1  believe,  is  the  only  time  he 
ever  made  that  excuse  for  his  violent  treat- 
ment of  his  wife.  Such  vari('US  and  fri- 
volous pretexts  prove  that  he  had  no  real 
justification. 

*  But,  says  the  letter,  'in  soft  words,'  I 
must  inform  you,  that  you,  nor  your  wife, 
nor  niy  wife,  nor  any  of  your  family  is  e- 
ver  going  to  rule  me.'  No,  indeed,  he 
would  not  be  ruled  by  his  wife,  not  he. 
Gentlemen  of  the  Jury,  I  wish  you  were 
as  well  acquainted,  as  I  am,  with  the  mild, 
delicate,  unassuming  woman,  of  whose 
domination  the  Defendant,  hardy  and  ro- 
bust as  he  appears  to  be,  was  in  such 
dread.  I  wish  you  could  see  th*  m  togeth- 
er, that  you  might  judge  for  yourselves, 
by  the  comparison,  whether  the  husband 
or  the  wife  was  in  the  greatest  danger  of 
being  ruled  with  a  rod  ot  iron,  or  a  horse- 
whip, if  that  should  be  the  chosen  instru- 
ment of  family  g  >vernraent. 

*  I  let  her  return  for  the  present,  urtil 
the  24th  of  next  month.'  Here  is  the  De- 
fendant's express  consent  to  his  wife's  re- 
sidence at  her  father's  one  month,  that  is 
from  the  26fh  of  September  to  the  24th  of 
October.  For  that  month,  at  least,  then, 
the  Plaintiff  has  an  undoubted  right  to  re- 
cover for  her  board  and  maintenance.  E- 
ven  if  he  should  unexpectedly  fail  of  pro- 
ving his  right  to  be  paid  for  the  whole 
term,  nothing  can  disprove  his  claim  for 
this  month's  support;  for  it  is  founded 
upon  the  Defendant's  deliberate  consent, 
expressed  under  his  own  hand,  and  ad- 
dressed to  the  Plaintiff" 

Let  me  request  you  to  take  ncftice  why 
he  let   her  return  to  her   father's  house. 


He  wished,  it  appears,  for  a  whole  month 
to  consider  whether  he  should  receive  or 
riject  his  wife,  or,  perhaps,  invent  some 
form  of  nominal  reception,  which  might 
be  a  real  exclusion  of  her  from  his  house. 
He  probably  thought  that  wou'd  save  his 
purse  from  the  legal  consequences  of  a 
refusal  ;  but,  I  trust,  Gentlemen,  your 
verdict  will  teach  him  the  futility  of  such 
a  subterfuge. 

*  I  wish  to  spend  the  remainder  of  my 
days,  as  I  have  for  the  ten  years  past,  in 
peace  and  quietness '  Here  is  an  ac- 
knowledgment, and  even  an  explicit  a- 
vowal  of  the  fact,  that  he  preferred  to  live, 
as  he  had  done  for  ten  happy  years,  in  a 
state  of  separation  from  his  wife,  which 
he  declares  to  be  a  state  of  *  peace  and 
quietness.'  This  shuts  his  mouth  forever 
against  any  pretence  of  injury  from  the 
PlaintiiF's  entertaining  his  wife  during 
that  period.  By  his  own  shewing  it  was 
a  benefit  to  him. 

Yet  he  adds,  » if  I  can  possibly  make 
myself  think  that  you  and  your  family 
will  let  her  remain  quit  tly,  and  that  I  can 
also  think  that  she  will  behave  herself  like 
a  virtrous  and  pious  won»an  from  this 
time  forward,  I  will  then  take  her.*  He 
here  insinuates  a  doubt  of  her  virtue.  It 
is  a  base  insinuation.  Whether  his  jeal- 
ousy is  real,  or  only  pretended  by  way  of 
excuse  for  his  own  condutt.  I  am  satisfied 
it  is  without  any  just  cause.  Placed  as 
his  wife  has  been,  in  an  unprotected,  iso- 
lated and  most  trying  situation,  exposed 
to  temptation,  and  sfJll  more  to  suspicion 
and  calumny,  her  behavior  has  been  irre- 
proachable and  exemplary.  For  the  truth 
of  this  assertion  we  appeal  to  the  whole 
circle  of  her  acquaintance,  and  defy  him 
to  come  forward  manfully,  and  attempt 
to  substantiate  his  slanderous  insinuation 
by  proof.    He  dare  not  make  the  attempt. 

I  cannot  dismiss  this  precious  letter 
without  pointing  out  one  more  inconsist- 
ency. '  It  weighs  heavy  on  my  mind, 
says  the  moralizing  Defendant,  to  think 
that  she  has  been  gone  ten  years.'  When 
he  wrote  that  sentence,  he  must  have  for- 
gotten that  he  had  just  before  expressed 
his  wish  to  spend  the  remainder  of  hh 
days  as  he  had  those  very  ten  years  of  his 
wife's  absence. 

It  is  for  you.  Gentlemen,  to  decide 
whether  these  self  contradictions  do  not 
indicate  that  the  writer  was  framing  arti- 
ficial excuses  for  conduct,  which  he  was 
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conscious  could  not  be  justified  bja  state 
menf  of  fact«». 

v\  hen  flip  Defeitdanf  h;»d  communica- 
ted to  'lis  vvife  fhe  result  of  one  month's 
consideration  of  her  proposal,  tn  prosecu- 
tion of  his  concerted  s'ystem  of  (defensive 
operarions  he  wrote  the  Plaintiff' another 
letter,  which  1  wdl  now  read  to  vou. 

"  Bath  2d  J\*ovembcr  1825 
Mr  Sheldin  Hawley, 

Sir  This  is  to  inform  you  thai  your 
«lauohter  Hester  my  wife,  called  at  my 
house  on  Monday  the  24th  day  of  Octo- 
ber !H25  at  which  time  I  r^^que^ted  her  to 
stay  w  th  me  an  i  that  1  womd  give  her  a 
decent  living;  and  maintenance  if  she 
wou'd  stay,  and  forbid  her  going  awav,  I 
thercforf*  hereby  to- bid,  and  notify  you  to 
not  trust  or  harbor  my  wife  flesteron  my 
account  as  I  will  pay  no  debts  of  her  con- 
tracting — 

I  am  Sir  yours  S^c 
(Signed)  GKORGE  HAM." 

Gentlemen,  I  will  detain  you  with  ve- 
ry few  remarks  upon  this  scrap  of  written 
evidence. 

It  purports  to  be  a  letter  of  information. 
'This  is  to  inform  you';  which  implies 
that  he  had  never  before  notified  the 
Piaintiflf  not  to  trust  or  harbor  his  wife. 
"Whether  he  had,  or  not,  is  immaterial. 
F^r  no  such  cautionary  notice  can  exempt 
him  from  a  Just  tesponsibility  for  her  sup- 
port. In  a  similar  case,  Harris  vs.  Mor- 
ris,  4 Esp.  41,  Lord  Kenyan  said,  'That 
he  advertised  her  in  the  papers,  and 
forbid  persons  to  trust  her,  cannot  avail 
him  ;  for  if  he  put  hei  outof  doors,  though 
he  advertised  her,  and  cautioned  all  per- 
sons not  to  trust  her  ;  or  if  he  gave  par- 
ticular notice  to  individuals  not  to  give 
her  credit,  still  he  would  be  liable  for  ne- 
cessaries furnished  for  her ;  for  the  law 
has  said,  where  a  man  turns  his  wife  out 
of  doors,  he  sends  with  her  credit  for  her 
reasonable  expenses/  The  Defendant's 
warning,  therefore,  is  of  no  avail. 

*  I  requesied  her  to  stay  with  me.'  To 
call  what  he  said  to  his  wife  a  request  to 
her  to  stay  with  him,  is  a  perversion  of 
language,    a  barefac  ed  mockery. 

*  And  that  1  would  give  her  a  decent 
living  and  maintenance.'  What  ideas  of 
decency  must  a  man  have,  to  pretend  that 
what  he  required  of  his  wife,  as  the  con- 
ditions of  her  reception,  was  a  decent  li- 
vins: ! 


*  Your  daughter  Hester  my  wife'  Here, 
Gentlemen,  is  the  Defendani's  own  cer- 
tificate, that  the  Plaintiff's  daughter  is 
his  wife  ;  which  supercedes  the  necessity 
of  aoy  furth^T  proof  of  the  marriage. 

Gentlemen  of  the  Jury,  we  will  only 
call  three  or  four  witnesses,  whose  testi- 
mony, in  ad«lit  ou  to  Ihesne  letters,  wdl,  I 
trust,  satisfy  you,  that  the  Defendant's 
wife  has  been  respectably  maintained  by 
the  Plaintiff,  the  last  twelve  years,  both 
with  the  consent  of  the  Defendant,  and 
in  consequence  of  his  ill  treatment  of  her; 
either  of  which  will  entitle  the  Plaintiff 
to  a  remuneration.  No  deduction  shmdd 
be  made  on  account  ot  any  personal  ser- 
vices of  the  Defendant's  wife  ;  bei  au«e  he 
has  not  thought  proper  to  plead  or  trive 
notice  of  a  set  off.  but  has  made  his  elec- 
tion to  bring  a  cross  action,  claiming  da- 
mages for  harbonring  her,  and  deprivif  g 
him  of  her  service,  in  which  action,  and 
not  in  the  present,  any  claim  he  may  have 
on  that  score  will  be  a  prv  p«'r  subject  of 
consideration.  In  this  case  it  is  your  du- 
ty to  allow  the  Plaintiff  a  fair  and  full  re- 
muneration for  his  maintenance  of  the 
Defendant's  wife.  The  Defendant,  whose 
circumstances  are  affluent  has  ample 
means  of  sa»isfaction.  The  amount  of  da- 
mages, within  the  limits  of  the  declara- 
tion, is  at  your  discretion  ;  and  I  hope  you 
will  give  *uch  a  verdict,  as  shall  prove  a 
salutary  warning  to  husbands  not  to  ill 
treat  their  wives. 

Isabel  Baivley^  being  sworn,  was  exa- 
mined by  Mr  Hagerman.  Witness  is  a 
sister  of  the  Defendant's  wife,  and  daugh- 
ter of  the  Plaintiff;  was  present  at  the 
marriage  of  her  sister  with  the  Defendant. 
Two  or  three  months  after  Mrs.  Ham's 
confinement,  she  was  on  a  visit  at  her  fa- 
ther's, and  was  very  ill  of  a  sore  breast 
The  Defendant  came  for  her,  to  take  her 
home.  He  said,  my  lady,  you  must  get 
ready,  and  go  home  with  me,  and  ride  be- 
hind me,  at  the  same  time  shaking  a  whip 
over  her  head.  She  said  she  was  so  ill 
she  could  not  ride  on  horse  back.  Her 
father  said,  go  and  get  a  waggon,  and  she 
will  go  with  you.  Defendant  said  agaiii, 
shaking  his  whip  over  her,  my  lady,  you 
must  come  with  me ;  and  if  you  live  to 
have  another  child  by  me,  I  shall  dis- 
charge the  nurse  on  the  third  day,  and 
make  you  do  all  the  work  of  the  house, 
and  if  you  should  not  get  out  of  bed',  I 
will  flog  you  out.  This  was  about  a  year 
or   thirteen  months  after  the    marriage. 
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Th^*  Defendant  finally  broue:ht  a  wa8:gon, 
and  his  wife  went  with  him,  to  go  h.>me. 

Abt>ut  three  years  ago  witness  met  the 
Defendant  accidental  y,  and  spoke  to  him 
of  the  separation  ot  him  and  his  wife,  ex- 
pressing; a  hope  that  they  might  yet  be  re- 
conciled, and  live  happily  together.  The 
Defendant  said  he  would  never  take  his 
Wife  back,  no,  'lot  even  if  she  would  go 
lipon  her  knees  to  him. 

On  the  24th  of  September   last,  Mrs. 
'^    Ham,  aocompini-  d  by  witness,    went  to 
Mr.  Ham's  house  in  Rath,  and  she  offered 
to   live  with  himi     He  seemed  surprised 
to  see  her,  said  he  was    not  a  better  man 
than  when  she  left  him.  and  added,  it  you 
come  to  live  with  me.  you  must  look  wild. 
If  all  be  true,  I  have  several  children  in 
the  country,  and  I  have  a   very    pretty 
sweet-heart   in  Montreal,  much  prettier 
than  you  are.     His  wife  said,  George,  that 
is  nothingto.the  purpose  ;  I  want  to  know 
whether  you  will  live  with  me  or  not  r  He 
said,  I  am  independent  here,  Kiug,  Lord 
of  all.     You  must  humble   yoursell,   be- 
fore I   tell  you  whether  I  will  live   with 
you  or  not.     I  have  the  whip  in  my  own 
hand,  and  I  shall  use  it  as  I  think  proper. 
I  will  not  tell  you  whether  I  will  live  with 
you  or  not,  until  you  go  and  make  friends 
with  my   mother.     She  said,  if  your  mo- 
ther has  any  thing  against  me,  I  am  wil- 
ling to  make  her  satisfaction.     Two  days 
afterwards,  witness  went  with  Mrs.  Ham 
to  the  Defendant's  father's,  and  she  there 
said  to  the  Defendant's  mother,  if  I  have 
ever  done  any  thing  to  offend  you.   I  beg 
your  forgiveness.     The  old  lady  said  she 
was  satisfied.     The  Defendant  came  in, 
and  his  wife  told  him  she  had  made  friends 
xvith  his  mother,  and  his  father  also  was 
satisfied,  and  she  asked  him  whether  they 
could  not  make  up  all  differences  and  live 
together.    He  said,  how  do  I  know  that 
they  are  satisfied,  and  wish  us  to  live  to- 
gether ?    She  then  said  to  his   father,  fa- 
ther Ham,  have  you  any  objections  to  our 
living  together?    No,  says  old  Mr.  Ham, 
you  know  I  always  wished  it.    She  then 
asked  his  mother,  mother  Ham,  are  you 
willing  we  should  live  together?  The  mo 
ther  replied,  that  she  had  nothing  to  say 
against  it.     Defendant  then  said  to  his 
wife,  if  you  live  with  ine,  you  must  do  all 
the  work  of  the  house,  and  do  it  in  style, 
without  a   frown  or  a  cross  look  ;  for  the 
instant  I   see  a  cross  look,  I  shall. show 
you  the  door,  and  you  will  walk.     I  shall 
dismiss  all  mj  servants,  except  a  m^n  to 


wait  on  me,  for  I  am  worthy  of  one.  She 
said,  can't  we  make  it  up  here,  and  I'll 
go  home  with  you,  and  we  will  live  to- 
gether. No,  says  he,  I  have  business  of 
ffreater  importance  to  attend  to  to-day. 
She  said,  I  think  this  is  a  business  of  great 
importance.  He  said,  he  supposed  she 
thought  so,  but  he  did  not.  He  said  he 
had  no  more  to  say  on  the  subject.  His 
wife  then  said,  George,  1  shal  go  to  your 
house  tlii^  everiinjr.  She  acco*-dingly  did 
go ;  witness  did  not  accompany  her,  but 
when  she  came  back,  understood  that  De- 
fendant wou  d  give  her  no  answer,  but 
told  her  to  go  honie,  and  he  would  take  a 
month  to  consider  of  the  matter.  The 
Defendant  sent  the  Pla.ntiffa  letter  on  the 
octasion,  the  same  that  has  been  read. 

At  the  expiration  of  the  month,  on  the 
day  appointed  by  the  Defendant,  the  24th 
of  October  last,  the  Defendant's  wife,  ac- 
companied by  witness,  went  again  to  his 
house.  He  said  to  her,  you  say  you  have 
come  to  live  with  me  She  said  yes  He 
a-ked  her  if  she  wished  to  live  with  him? 
She  said  yes.  He  iaid,  if  you  do,  you 
shall  be  confined  in  a  room,  and  I  shall 
neither  eat,  drink,  nor  lodge  with  you  ; 
you  shall  not  go  owt  to  visit,  nor  receive 
any  visitors,  but  such  as  I  shall  direct; 
you  shall  not  intermeddle  with  any  thing 
about  the  house;  tor  the  instant  you  do, 
I  will  shew  you  the  door,  and  you  shall 
walk.  And  if  I  should  lodge  with  you, 
will  you  have  any  objections  that  another 
man  shall  sleep  in  the  same  room?  She 
said,  this  is  not  receiving  me  as  a  wife, 
nor  treating  me  as  such.  He  said,  if  you 
do  not  think  proper  to  stay  upon  these 
conditions  you  must  ^o.  He  said  fur- 
ther, you  must  not  be  disappointed,  if  five 
or  six  other  women  should  occasionally 
come  into  the  house  with  me.  Witness 
said,  he  added  other  expressions,  which 
she  did  cot  like  to  repeat.  Mrs.  Hara 
told  him  she  could  not  stay  on  such  con- 
ditions, and  went  away. 

Witness  believes  Defendant  is  in  good 
circumstances.  His  wife  was  boarded, 
lodged  and  clothed  respectably  by  her  fa- 
ther, at  his  expence,  since  she  came  home 
to  his  house,  about  12  years.  The  child 
was  kept  at  her  father's  until  he  was  12 
or  13  months  old. 

CrosH-examined  by  the  Solicitor  Gene' 
ral.  Peter  Perry  and  his  mother  were 
present  when  the  Defendant  came  to  her 
father's  after  his  wife.  Mrs.  Ham  was 
not  so  ill,  when  she  first  came  home  to 
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her  father's,  as  when  she  went  away.  She 
came  (m  foot  \\\t\\  her  mother,  from  the 
DefeDtlanf's  sister**.  Her  complaint  was 
a  sore  breast.  She  was  willing  to  go  home, 
but  thought  she  could  not  ride  on  horse 
back.  Del'endiint  went  for  a  waggon,  and 
carried  her  home.  He  flourished  his  ri- 
ding whip  over  her,  appeared  to  be  in  a 
passion — and  said,  uake  ynurselt  ready, 
my  lady,  and  come  home  with  n  e.  Wit- 
ness did  not  know  the  cause  of  his  pas- 
sion. Mr.  Pciry  was  there,  and  ujight 
see  what  she  saw,  but  did  not  know  whe- 
ther he  took  iiotite  of  it. 

Mrs.  Ham,  whilf  at  her  father's,  was  in- 
dustrious, and  when  well  did  work  as 
witness  did,  such  as  sewing,  knitting, 
house  vork,  &c.  She  did  not  take  in 
much  sewinjr.  She  was  not  able.  Wit- 
ness did  not  know  what  reason  Defendant 
had  for  saying  to  witness,  three  or  four 
years  ago,  that  he  would  not  live  with  his 
wife,  if  she  would  come  upon  her  knees 
to  him.  Never  heard  Defendant  say  he 
was  jealous  of  her — Does  not  think  he 
had  any  cause  for  jealousy.  Witness  had 
no  knowledge  of  her  sister's  being  fond 
of  a  chair  maker  living  at  her  father's,  or 
of  her  wishing  to  go  oft'  with  him  ;  does 
not  recollect  any  such  person;  never  saw 
any  person  kissing  her;  never  perceived 
any  familiarities  between  Dr.  Baker  and 
her — Dr.  Baker  was  sometimes  at  her  fa- 
ther's; never  saw  him  take  any  liberties 
with  Mrs.  Hum. 

Defendant  was  a  shoe  maker,  at  the 
time  of  his  marriage,  and  worked  some- 
times on  a  farm.  The  Plaintifi'is  a  far- 
mer ;  keeps  no  servants  ;  the  work  is  done 
by  the  family.  Defendant,  while  his  wife 
was  with  hi>n,  lived  at  his  father's  house, 
but  had  a  farm  of  his  own,  and  has  since 
built  in  the  village,  and  has  been  trading. 
Witness  does  not  know  that  Defendant 
objected  against  the  child's  living  at  the 
Plaintiff's  for  fearof  his  learning  to  speak 
improper  language,  or  acquire  bad  princi- 
ples ;  never  knew  the  child  taught  by  a- 
ny  body  to  swear — he  had  just  begun  to 
speak  a  few  words.  The  Defendant,  sit- 
ting on  his  horse,  before  the  house,  asked 
to  kiss  the  child,  took  him  into  his  arms, 
and  rode  off  with  him,  against  the  mother's 
will.  She  afterwards  went  to  get  the 
child  bar  k,  but  did  not  succeed. 

The  Plaintitr  belongs  to  the  Church  of 
England,  attends  church  regularly  with 
hisfamilv;  witness  does  not  know'  whe- 
ther the  Defendant  professes  any  religion ; 


the  Plaintiff  lives  about  three  miles  dis- 
tant. Wittiess  is  not  aware  that  her  sis- 
ter was  required  to  yt'xu  the  Methodists  ; 
recollects  Mrs.  Ham's  coming  home  with 
her  father;  witness  saw  marks  which  she 
thought  were  the  effect  of  pinches  on  her 
arm;  but  was  quite  young  then  ;  is  now 
23  years  old.  VVitness  does  not  recol- 
lect that  her  father  threatened  the  Defen- 
dant; recolh  ctsthit  when  *he  went  with 
Mrs.  Ham  to  the  Defendant's  house  last 
October,  he  said  she  must  be  confined  in 
a  chamber,  not  that  she  should  hav*^  the 
Msg  of  one;  did  not  hear  the  Defendant 
intimate,  as  his  motive  for  proposing  to 
have  another  man  sleep  in  the  same  bed- 
room, that  she  had  heretofore  expressed  a 
fear  that  he  wou'd  murder  her,  and  wish- 
ed to  prevent  it.  The  Defendant's  broth- 
ers Jacob  Ham,  Henry  Ham,  and  Richard 
Ham,  were  present,  and  his  brother  in  law 
William  Fairfield.  At  the  conversation 
at  old  Mr.  Ham's,  the  26th  of  September 
last  year,  the  Defendant's  father  and  mo- 
ther were  present,  and  part  of  the  time 
his  sister. 

By  Mr.  IIao;erman — Mrs.  Ham  always 
conducted  with  propriety  when  at  her  fa- 
ther's ;  recollects  her  refusing  to  go  to 
parti-^s. 

By  the  Solicitor — Never  knew  Mrs. 
Ham,  either  with  or  without  the  witness, 
sit  up  sparkin:^  at  night  with  William 
Fairfield  or  Samuel  Clark. 

John  Simpson,  sworn,  recollects  that  in 
1814  or  15,  in  a  conversation  with  the  De- 
fendant, as  they  were  riding  from  the 
Consecon  lake  to  the  Carrying  Place,  he 
asked  the  Defendant  why  he  separated 
from  his  wife'  The  Defendant  said,  that 
in  consequence  of  some  difference  with 
her,  he  chastised  her,  and  she  left  him. 
Witness  understood  him  to  say,  that  he 
chastised  her  with  a  horse  whip, or  riding 
whip,  in  consequence  of  which  i^he  went 
home  to  her  father's ;  and  that  he  never 
intended  to  live  with  her  again. 

Croufi  pxamined  hy  the  Solicitor  Gene.' 
ral — Witne«!S  lived  at  the  Carrying  Place, 
and  was  then  building  his  house.  De- 
fendant was  keeping:  shop  there  for  Ebe- 
nezer  Perry.  Witness  and  Defendant 
were  well  acquainted,  and  wore  conver- 
sing together  verv  fre<^Iy.  Witness  is 
confident  that  the  Defendant  said  he  chas- 
tised his  w'fe  with  a  whip,  and  that  that 
was  the  reason  of  her  going  home  to  her 
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ness  fnr  the  Plaintiff',  but  did  not  appear. 
Me.  Haeerman  st.ted  that  i!ihe  was  a  ma- 
terial witnes>,  had  been  subpoenaed,  and 
was  in  attendance  :  and  he  wished  it  to 
be  noted  that  she  was  publicly  called,  with 
a  view  to  some  proceeding  against  her  for 
disappeaiinji;,  and  refusing  to  testify. 

Collin  McKertziey  Esquire^  sworn,  is  a 
Magistrate,  residing  near  the  parties,  is 
well  arquainted  with  them;  knows  that 
Plaintiff  has  maintained  his  daughter,  the 
Defendant's  wife,  decently  and  respecta- 
bly, sir»ce  the  Defendant  and  his  wife  par- 
ted. When  they  were  married,  the  De- 
fendant was  a  young  man,  doing  well,  had 
a  farm  of  his  own,  and  improvements  on 
it. 

The  evidence  on  the  part  of  tlie  Plain- 
tiff being  clost^d,  the  Solicitor  General 
rose,  and,  observed  that  he  did  not,  at  the 
eommencement  of  the  trial,  anticipate  the 
conclusion  which  he  now  thought  he  had 
reason  to  expect.  He  supposed  the  Plain- 
tiff would  prove  some  of  the  facts  neces- 
sary to  support  the  action  ;  but  he  had  to- 
taHy  failed.  He,  therefore,  moved  for  a 
nonsuit,  to  which,  he  said,  he  was  entitled, 
on  two  grounds;  1st,  that  there  was  no 
evidence  proper  to  support  the  action,  the 
Plaintiff  being  himself  the  wrong  doer  in 
the  first  instance  :  2d,  that  no  jus'iifiable 
cause  of  separation  had  been  proved. 

On  the  first  point,  he  thought  it  was  ev- 
ident that  the  Defendant  did  not  turn  his 
wife  away,  but  the  Plaintiff  wrongfully 
took  her  home  to  his  own  hou-^e;  and  no 
man  should  be  permitted  to  take  advan- 
tage of  his  own  wrong. 

On  the  second  point,  he  contended  that 
there  w.is  no  proof  of  violence  on  the  part 
of  the  Defendant  towards  his  wife  ;  at 
least,  of  such  violence  as  would  authorize 
Mrs.  Ham  to  leave  her  husband,  and  bind 
him  to  pay  for  her  support  at  another  per- 
son's house.  He  admitted  that  one  wit- 
ness had  sworn  that  the  Defendant  ac- 
knowledged to  him  that  he  had  chastised 
her  with  a  riding  whip;  but  he  insisted 
that  such  a  chastisement  was  lawlal,  or 
certainly  not  sufficient  to  entitle  her  to 
leave  him.  Nothing  short  of  danger  or 
fear  of  the  loss  of  life  would  be  a  justifia- 
ble cause  of  separation.  He  read  several 
authorities  in  support  of  this  position,  and 
appealed  to  the  Judge  for  the  correctness 
of  it. 

Mr.  Ilagerman  opposed  the  motion  for 
a  nonsuit,  and  contended  that  there  was 
evidence  to  support  the  action  on  both  of 


the  grounds  of  action  relied  on.  The  De- 
fentlant's  repeated  declarations  that  he 
would  not  live  with  his  wife  amounted  t« 
evidence  ot  his  implied  consent  that  she 
should  reside  where  she  was,  at  her  fa- 
ther's house;  and  his  letter  contained  his 
express  consent  to  her  residing  there  at 
least  one  month.  There  was  also  legal 
evidence,  from  his  own  confession,  that  he 
had  used  personal  violence,  and  that  that 
was  the  cause  of  her  leaving  him  and  go- 
ing home  to  her  father's.  On  both  of  those 
grounds  the  action  was  supported.  He 
had  a  right  to  have  the  case  go  to  the  Ju- 
ry, and  he  could  not  submit  to  be  nonsuit- 
ed.^ 

The  Solicitor  General  replied,  and  de- 
fended the  position  he  had  before  taken, 
that  to  justify  a  wife  in  departing  from  her 
husbaiid's  house,  it  must  appear  not  only 
that  there  was  violence  on  his  part,  but 
that  it  was  violence  endangering  her  life  ; 
otherwise  her  departure  was  not  necessa- 
ry. If  there  was  occas  on  for  it,  she  might 
apply  to  a  ma^^istrate  to  protect  her  by  re- 
quiring the  husband  to  find  sureties  for 
his  go.id  behaviour,  which  was  a  common 
occurrence,  and  the  course  pointed  out  by 
the  law. 

The  Chief  Justice  said  that  to  maintaia 
an  action  of  this  kind,  it  was  r  quisite  to 
prove  that  the  Defendant's  conduct  to  his 
wife  had  been  such  as  to  render  her  de- 
parture necessary  ;  which  in  this  case  did 
not  appear.  It  was  true  it  had  appeared 
in  evidence  that  a  chastisement  had  taken 
place;  but,  however  ungallant  such  con- 
duct migfit  be  thought,  a  man  had  a  right  to 
chastise  his  wife  moderately.  To  war- 
rant her  leaving  her  husband,  the  chas- 
tisement must  be  such  as  to  put  her  life 
in  jeopardy.  Such  violence  or  danger 
was  not  proved  in  this  cas-e.  Were  it  not 
for  the  Defendant's  letter,  he  should  not 
hesitate  to  direct  a  nonsuit.  In  that  let- 
ter the  Defendant  informed  the  Plaintiff 
that  he  let  his  wife  return  until  the  next 
month  ;  which  might  imply  his  consent, 
that  she  should  be  boarded"  and  supplied 
in  the  mean  time  by  the  Plaintiff' at  hia 
house.  It  must  therefore  be  submitted  to 
the  Jury  to  decide  upon  that  question  oil 
evidence. 

His  Lordship  wished  {he  public  to  un- 
derstand what  the  law  was  in  such  cases; 
that  it  was  opposed  to  the  practice  o& 
wives  in  running  away  from  their  hus- 
bands, and  to  the  interferance  of  parents 
in  behalf  of  their  married  daughters,  who 
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mifiht  happen  to  clisagree  with  their  hus- 
bands. He  censured  ihe  parents  of  Mrs. 
Ham  for  interferinjj  in  tlie  controversy 
between  htir  daughter  and  the  Defen- 
<3ant;  and  in  exenplification  of  what  the 
conduct  of  a  parent  shouid  be  in  such  a 
case,  he  facetiously  related  an  anecdote, 
vhich  he  thou^lil  was  applicable  to  the 
prp'-ent  case.  A  man,  who  ha<i  some  dis- 
pute with  his  wife,  gave  her  a  moderate 
chastisement;  upon  which  she  ran  home, 
and  complained  to  her  father.  The  fa- 
ther, affpctinj^to  resent  th<'  huhbnnd's  be- 
haviour, said,  what !  has  the  (Vllovv  had 
the  impudence  to  beat  my  daught^T  ?  Then 
I  will  be  revenged  on  him,  and  will  beat 
his  wif*^ ;  which  he  did,  and  sent  her  back 
to  hf-r  h^l^band,  and  was  no  more  troubled 
with  their  quarrels.  Mr.  Hawley  should 
have  done  the  same. 

The  Solicitor  Genpral  addressed  the 
Court  and  Jury  in  the  Defence. 

Mt  Lord, 
And  Gentlemen  of  the  Jury; 

This  case  is  of  much  less  importance 
than  you  were  probably  led  to  anticipate, 
from  the  public  expectation  attending  it, 
and  the  solemn  and  impressive  manner  in 
which  it  was  opened.  The  learned  Coun- 
sel, in  his  address  to  you,  exerted  a  de- 
gree of  ingenuity  and  eloquence,  which  I 
have  seldom  heard  equalled,  and  never 
exceeded.  The  only  fault  attending  it  is 
that  it  was  not  founded  in  fact,  and  is  not 
supported  by  the  evidence.  I  am  sure  he 
did  not  wish  to  deceive  you  ;  but  he  was 
himself  deceived  by  the  instructions  in 
his  brief. 

If  the  case  had  been  proved,  as  it  was 
stated  ;  if  the  serious  charges  oper^ed  a- 
p;ainst  my  client  had  been  substantiated  ; 
if  he  had  been  shewn  to  be  such  a  beast, 
such  an  absolute  brute,  as  he  was  repre- 
sented, I  would  not  stand  up  here  to  de- 
fend him.  Tfje  reverse,  however,  I  am 
happy  to  find,  is  the  truth  ;  and  I  now  have 
the  satisfaction  to  tell  you,  Gentlemen, 
that  Mr.  Ham  is  a  respectable  man,  who 
from  a  poor  shoe  maker  and  lab'uirer,  as 
he  was  when  he  married  the  Plaintift^'s 
daughter,  has,  by  his  own  merit  and  good 
conduct,  raised  himself  to  wealth  and  re- 
spectability. Were  he  such  a  monster, 
as  they  would  make  him  to  be;  if  he  had 
illej^itimate  children  scattered  about  the 
country;    if  he  kept  mistresses   io  Bath 


and  Mo  'treal  ;  if  he  really  had  a  serao;!- 
io,  like  the  Grand  Turk  ;  how  is  it  that  he 
is  now  associated  with  and  respected  by 
his  neighbours  ?  I  aver  that,  for  any  thing 
that  appears  to  the  contrary,  he  is  a  mor- 
al, exemplary  man,  qu'te  as  respectable 
as  iVlr.  Hawley  or  any  of  his  'onnexiuns; 
If  he  were  such  a  sordid  wretch,  as  they 
would  make  you  believe,  A'hj  ha*  bt-  been 
so  long  on  the  list  of  magistrates?  Have 
any  of  his  brother  maj^ii-trates  remonstra- 
ted against  his  remaining  iri  the  commis- 
sion, or  objected  against  sitting  with  him  ? 
No,  Gentlemen,  they  appear  to  be  iatis- 
fied  that  he  has  conducted  with  decency 
and  propriety.  And  how,  Gentlemen.  I 
would  ask  again,  if  these  facts  really  ex- 
ist, bow  has  it  happened,  that  in  the  face, 
of  such  objections,  and  against  the  influ- 
ence of  the  Plaintiff  and  his  friends,  this 
very  xMr.  Ham  was,  on  one  occasion,  e- 
lected  by  his  neighbours  to  represent  them 
in  Parliament? 

Let  his  cha'acterbe  compared  with  that 
of  the  Plaintiff,  whose  conduct  l>as  alrea- 
dy appeared  in  part,  and  will  be  further 
proved  to  have  been  most  improper.  I 
am  not  retained  to  asperse  him  ;  but  I  am 
instructed  that  we  shall  prove,  that  when 
he  went  for  his  daughter,  he  sa'd  to  the 
Defendant,  "  You  damned  rascal,  you 
have  ill  used  my  daughter,  and  she  shall 
not  live  with  you.  I  was  able  to  support 
her  before  you  married  her,  and  I  am  so 
yr  t :  and  you  wi!l  be  glad  to  come  after 
her  in  three  months  "  That  is  a  sample 
of  the  language  of  this  moral  man,  this 
regular  attendant  upon  public  worship, 
this  immaculate  Clerk  of  the  Church.  I 
state  it  according  to  my  client's  instruc- 
tions. There  he  stands.  If  he  has  in- 
structed me  wrong,  the  greater  fool  he  ; 
for  you  will  be  governed  by  the  evidence, 
and  not  by  the  statement  I  make  from  my 
brief. 

The  Plaintiff  had  no  right  to  interfere 
at  all  with  the  Defendant's  family  govern- 
ment. When  a  woman  marries,  she  cea- 
ses to  be  under  the  protection  of  her  fa- 
ther. Parental  authority  is  at  an  end. 
The  wife  is  bound  to  forsake  father  and 
mother  and  cleave  to  her  husband.  It  is 
his  right  to  command,  and  her  duty  to  o- 
bey.  This  i«  a  matter  of  necessity ;  oth- 
erwise  there  could  be  no  government  of 
Xhe^  famdy.  For  both  ejinnot  be  supreme. 
There  cannot  be  two  Kings  in  lirentford. 
One  of  them  must  have  the  power  of  go- 
verning the  other.     Ky  the  inarriage,  he 
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is  investeil  with  au'hvonty  to  restr^n  uiul 
contrv>l  her  He  may  govern  her,  as  he 
might  a  chiU!  or  a  s*  rvant,  and,  it'  neces- 
sary, administer  moderate  to:  rection.  It 
is  not  a  righ^  whi.  h  i  wouil  exercjse  ; 
but  It  is  one  wh'ch  the  'aw  allows,  and  a 
pareiit  has  no  business  to  i:\t'  rlete.  I'he 
Plaintiff,  in  this  case,  in  ringed  the  De- 
fenddnt's  rights,  as  a  hu;<>b;ind.  by  inter- 
fering and  taJ^ing  away  his  wife;  and  she 
did  wrong  in  quitting  him.  lie  was  then, 
it  seems,  a  poor  shoe-maker  and  day  la- 
borer, and  they  probably  iliought  him  in- 
ferior to  themselves  ;  but  he  has  sirice,  by 
his  own  industry  and  exertions,  without 
her  assistance,  become  wealthy  and  res- 
pectable; and  now  she  wishes  to  return 
and  share  his  wealth  and  respectability, 
to  deck  berself  in  the  silks  on  his  shelves, 
be  a  fine  lady,  and  ride  in  her  carriage. 
And  the  Plaintiff,  who  boasted  of  Ins  a- 
bility  and  willingness  to  m;iintain  her, 
turns  round,  and  calls  upon  the  Defendant 
for  her  maintenance.  His  claim  is  ab- 
surd. He  has  proved  no  illegal  violence, 
to  justify  her  sepuratiou  from  her  hus- 
band ;  and  there  is  not  a  shadow  of  evi- 
dence of  h»s  consent.  The  Plaintiff's 
Counsel,  by  resorting  to  the  letter  that 
has  been  read,  to  cover  one  month  only 
with  the  appearance  of  a  consent,  virtu 
ally  admits  that  there  was  no  consent  as 
to  the  residue  of  the  term,  eleven  years 
and  eleven  months.  Even  this  resort  to 
such  a  pitiful  expedient,  to  save  the  Plain- 
tiff's costs,  will  not  avail  him.  To  con- 
strue that  expression  in  the  letter  into  an 
intention  that  the  Plaintiff  should  credit 
the  Defendant  for  the  board  of  his  wife, 
if  she  is  his  wife,  daring  th,*t  month, 
would  be  a  most  forced  construction  of 
the  words.  He  let  her  go  back  to  her  fa- 
ther's until  the  twenty-fourth  of  the  next 
month ;  but  he  did  not  thereby  agree  to 
pay  her  father  for  boarding  her  in  the 
mean  time. 

The  letter  has  been  analyzed  with  crit- 
ical ingenuity,  to  distort  it  from  its  na- 
tural meaning,  and  render  it  inconsistent 
and  ridiculous;  but  I  think  it  is  a  well 
written  letter,  very  creditable  to  the  wri- 
ter :  it  does  him  honor ;  it  shews  that,  not- 
withstanding the  disadvantages  of  his  ear- 
ly education,  he  has  made  good  improve- 
ment in  writing.  To  understand  it  pro- 
perly, it  is  necessary  that  you  should  hear 
the  Plaintiff's  letter,  to  which  it  is  an  an- 
swer. I  will,  therefore,  read  it,  and  put 
it  in. 


*•  Ernest  Tow.'y  26th  Septr.  Ib^l5 
Dear  Sir, 

I  understand  from  your  wife  thnt  ia 
order  to  comproiiuse  the  exi«^ting  diffioul- 
ty  between  you  and  her — but  had  you 
been  in  my  place  tt  the  tinse.  a?id  with  the 
feelings  that  then  otcu;'i«^.d  my  mind,  I 
think  you  would  hive  a  m«re  favonrabie 
opinion  of  my  conduct  ;  but  if  it  has  been 
any  injury  to  your  interest  or  chu'-acter, 
in  taking  her  away,  [  aTn  sorry  for  it ;  and 
as  it  is  her  desire  to  return  my  sincere 
prayer  to  Almighty  God  is  that  you  may 
live  in  love  and  good  will  together,  for- 
getting and  burying  in  oblivion  all  former 
conduct  Excuse  these  detached  senten- 
ces, and  judge  the  feelings  of  my  mind  at 
the  moment 

1  remain,  Dear  Sir, 

Your  well  wisher, 
(Signed)    SHELDIN  HAWLEY." 
George  Ham,  Esq. 

You  see  here,  Gentlemen,  the  Plaintiff 
Tir*ually  admits  that  he  had  injured  the 
Defendant,  by  taking  away  his  wife,  as  he 
calls  her.  ThrU  is  an  admission  ttmt  he 
has  no  cause  of  action;  but,  on  the  other 
side,  the  Defendant  has  a  good  cause  of* 
action  against  him.  That  will  be  c»tro- 
borated  by  the  testimony  of  the  witness- 
es, whom  i  shall  call. 

1  might,  ind»»ed,  safely  rest  the  def'^nce 
upon  the  Plaintiff's  nwn  evidence;  but 
the  Defendant  wishes  to  have  his  conduct 
and  character  fully  vindicated  Uefore  the 
public  For  that  purpose,  1  shall  call  a 
few  of  his  witnesses. 

But  I  ought  first  to  observe,  that  if  the 
Plaintiff  had  a  right  to  recover  any  dama- 
ges, they  would  be  only  nominal.  He  has 
had  the  benefit  of  tl  e  services  of  the  De- 
fendant's wife,  which  by  law  belonged  to 
the  husband  ;  and  the  witness  has  told 
jou  that  her  sister,  Mrs  Ham,  was  smart, 
industrious,  and  economical ;  that  she 
washed,  baked,  sewed,  knit,  spun,  scrub- 
bed, and  did  the  same  work  tor  her  fa- 
thfjr,  as  the  witness  did.  Y«?u  could  not 
hire  such  services  short  of  four  or  five 
dollars  a  month.  In  such  a  case  as  this, 
no  plea  or  notice  of  set  off  is  necessary. 
The  earnings  of  the  wife  are  by  law  to 
go  towards  her  support,  in  part,  or  in  fall, 
according  to  the  amount  or  value  of  them. 
Her  services  paid,  and  overpaid  for  her 
board.  The  Plaintiff  ought  to  repay  the 
Defendant,  instead  of  claiming  further 
payment  from  him.    It  is  very  different 
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from  the  case  of  a  sickly,  helpless  or  idle 
lodger,  doing  little  or  nothing,  but  occa- 
sioning »  eat  expence. 

The  Flaintirt '8  council  i«  personally  ac- 
quainted with  you,  and  1  am  not;  but  I 
am  not  afraid  of  his  deriving  any  advan- 
tage frim  his  per-onal  acquaintance  with 
you  ;  for  I  can  place  coiifi  lence  in  you 
as  sensible,  honest  men. 

So  tar  I  have  betn  opposing  the  Plain- 
tiff upon  his  own  ground,  and  considering 
his  daughter  to  be  the  Defendant's  lawful 
wife.  But  in  strit  tness  of  law  she  is  not. 
As  he  has  chosen  to  appeal  to  law,  he 
shall  have  enough  of  it.  If  the  conse- 
quence is  disjigreeable,  he  has  brought  it 
upon  himself.  I  contend  that  by  the  law 
of  the  land,  the  ma  riage  of  the  Detei- 
dant  with  the  Plaintiff's  daughter  is  void  ; 
because  the  Clergyman,  who  married 
them,  had  no  authority  to  do  it.  His  claim 
of  authority  is  founded  upon  our  Provin- 
cial Statute  authorising  the  Magistrates 
of  the  Court  of  Sessions  to  grant  a  cer- 
tificate of  licence,  m  a  prescribed  form, 
to  ministers  of  the  Church  of  Scotland, 
Lutherans  and  Calvinists ;  but  the  certi- 
ficate granted  to  this  Clerjiyman  does  not 
drsciibe  him  as  a  member  of  the  CI  urch 
of  Scotland,  or  Lutheran  or  Calvinist; 
but  as  a  Presibyterian,  which,  I  riiaintain, 
is  not  synonimous  with  a  Calvinist.  By 
Calvini&ts,  the  Statute  must  have  inten- 
ded a  religious  sect  known  by  that  name, 
and  not  merely  that  the  principles  or  doc- 
trines of  the  Clergyman  and  his  church 
are  Calvinistic.  Besides,  the  law  requires 
that  one  of  the  parties  married  shall  have 
been,  for  six  months,  a  member  of  the  of- 
ficiating Clergyman's  church;  and  neith- 
er tiie  Defendant  nor  the  PUintitt  's  daugh- 
ter was  of  Mr.  McDowall's  church.  On 
these  grounds,  I  shall  submittoyour  Lord- 
ship, that  she  is  not  the  Defendant's  wife, 
and  he  is  therefore  not  under  legal  obli- 
gation to  maintain  her.  The  Plaintiff 
may  keep  her  at  hooie,  or  marry  her  to 
whomever  he  pleases. 

It  is  important  to  have  this  point  deci- 
ded, not  only  for  the  purpose  of  the  pre- 
sent action,  but  also  that  it  may  be  known 
whether.in  case  if  the  Defendant's  death, 
his  son  or  his  brother  would  inherit  his 
estate.  The  Clergyman,  who  performed 
the  pretended  marriage,  is  among  the  wit- 
nesses, whom  I  shall  now  proceed  to  call ; 
and  when  you  hear  their  testimony,  1 
trust,  that  notwithstanding  the  pathetic 
appeal  of  the  Plaintiff's  counsel  to  your 


feelings  and  passions,  you  will  feel  your- 
selves bound  to  find  a  verdict  for  the  De- 
fendant. 

Jemuni  Perry,  sworn,  was  present  at 
Mr.  lldwiej's  when  Mr.  Ham  came  to 
take  his  wife  home.  He  asked  her  to  go ; 
and  she  made  no  objection,  only  she  was 
not  well  enough  to  ride  on  a  horse.  Mr. 
Hawley  proposed  to  hini  to  get  a  wa^rgon, 
uhich  he  did, and  they  went  home  togeth- 
er. He  hiid  a  small  whip  in  his  hand,  but 
witness  did  not  see  hiu>  flourish  it  over  his 
wife's  head.  He  said  to  Mr.  Hawley,  that 
he  was  in  his  own  houie,  and  might  do  as 
he  pleased  :  s-aw  no  improper  conduct  oo 
Mr.  Ham's  part :  was  present  from  be- 
ginning to  end :  did  not  hear  Mr.  Haw- 
ley sa)  he  would  not  let  his  daughter  go 
back  :  saw  Mrs.  Hawley  shake  her  fi«t  at 
Mr.  Ham  :  supposes  she  was  in  a  fret,  be- 
cause hi-r  daughter  was  going  away  :  re- 
collects t)  have  heard  her  say  she  had  ra- 
ther her  d.!ughter  were  in  her  tomb,  than 
to  have  married  Mr.  Ham. 

Feter  Ferry,  went  with  Mr.  Ham  to 
Mr.  Hawley's,  when  he  went  for  his  wife. 
He  asked  her  to  go  home  with  him.  She 
said  she  was  not  well,  Mr.  Hawley.  or 
some  one  present,  proposed  to  Mr.  Ham 
to  get  a  waggon;  does  not  know  whether 
he  did,  or  not:  did  not  see  Ham  flourish 
his  whip  over  her  head.  When  Defen- 
dant first  went  in,  after  the  usual  saluta- 
tions, he  asked  Plaintiff;  if  he  owed  him 
any  thing,  on  account  of  his  wife,  and  was 
answered  m  the  negative  ;  he  asked  Mrs. 
Hawley  the  same  question,  and  received 
the  same  answer.  Witness  thought  Mr. 
Hawley  was  in  a  passion  :  and  Mr.  Ham 
also,  a  part  of  the  time  :  they  J-ad  some 
altercation :  did  not  hear  Defendant  threa- 
ten his  wife:  she  spoke  kindly  to  him, 
and  he  to  her.  Witness  is  marri  d  to  De- 
fendant's sister.  Before  he  was  married, 
recollects  the  Defendant  asked  him,  if  he 
shou'd  make  a  wedding,  and  wished  wit- 
ness to  do  it,  and  to  invite  hitn  without 
inviting  his  wife,  to  mortify  her  family. 

JIary  Ferry  was  present  when  Plain- 
tiff  took  his  daughter  away:  he  told  her 
she  must  go  home  with  him :  she  did  not 
appear  to  wish  to  go:  but  he  told  her  to 
get  ready :  does  not  recollect  hearing 
Plaintiff  use  profane  or  improper  language 
on  t'le  occasion :  wlien  the  Defendant's 
wife  was  direcJed  to  take  down  the  cur- 
tains, she  sat  down  in  a  chair  and  cried: 
and  her  mother  took  down  the  curtains. 
Witness  thought  the  conduct  of  Plaintiff 
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and  his  wife  was  rather  outrageous  ;  they 
appeared  to  be  irritated.  Witness  is  sis- 
ter to  Defendant ;  lived  in  the  same  house, 
while  he  and  his  wife  lived  together;  ne- 
ver saw  him  strike  her;  heard  her  once 
say  that  he  did  not  strike  her.  Does  not 
recollect  ever  advising  Mr.  Hawley  to 
take  his  daughttr  away;  or  telling  him 
that  her  brother  had  ill  treated  his  wife, 
or  that  she  had  reason  to  fear  that  her  life 
■was  in  danger.  Witness  thinks  if  Mr. 
Hawley  and  his  wife  had  kept  away.  De- 
fendant and  his  wife  might  have  lived  to- 
gether without  difficulty. 

John  Ham^  Jun.  thinks  the  difference 
originated  between  his  brother  George 
Ham  and  Mrs.  Hawley,  his  mother  m 
law ;  thinks  so  from  her  saying  that  wit- 
ness had  treated  his  wife  harshly,  and  she 
supposed  if  he  did  so,  George  would  also. 

Cross  examined — never  tho'ht  George's 
conduct  to  his  wife  cruel ;  does  not  re- 
collect seeing  George  push  his  wife  back 
violently  into  her  bed. 

Henry  Ham  was  present  at  Defendant's 
house  24th  of  October,  1825,  when  his 
wife  came  to  the  house.  George  said,  so 
you  have  come  back  to  live  with  me  ?  She 
said  she  had.  He  said,  you  think  I  am  a 
better  man  than  I  was  before ;  but  you 
are  mistaken.  She  answered  that  she 
would  venture  to  live  with  him.  He  said 
she  might  have  the  best  room  in  the  house, 
and  if  that  would  not  fit  her,  he  would 
build  another;  but  he  would  not  cohabit 
with  her ;  she  might  go  in  and  out,  as  she 
pleased ;  but  he  would  be  the  judge  of  her 
visitors. 

John  Ham  is  the  Defendant's  father; 
George  Ham  is  a')out  33  years  old  :  wa«i 
christened  by  Rev.  Mr.  Langhorn,  before 
Mr.  McDowall  was  in  the  country  ;  was 
married  by  Rev.  Mr.  McDowall.  George 
and  his  wife  lived  in  his  house  about  nine 
months  or  a  year  ;  never  knew  of  any 
difference  between  them.  The  next  spring 
Mr.  Hawley  took  his  daughter  away. 

Richard  Ham  did  not  hear  George  say 
any  thing  amiss  in  the  conversation  with 
his  wife,  24th  October,  1825.  He  offered 
her  the  best  room  in  the  house,  and  said 
if  it  was  not  good  enough,  he  would  build 
one  for  her,  but  he  would  not  sleep  with 
her. 

Elisha  Shory  saw  Plaintiff  the  day  af- 
ter he  took  his  dauichter  home ;  met  them 
on  the  road  :  heard  Plaintiff  say  he  had 
taken  her  away,  and  she  should  not  live 


with  Ham  :  he  had  supported  her  before, 
and  could  do  it  again. 

Job  Jiylesworth  heard  the  same  in  sub- 
stance as  Mr.  Shorey. 

Rev.  Robert  McDowall,  being  called  as 
a  witness,  expressed  a  wish  to  take  the 
oath  by  holding  up  his  hand,  in  prefer- 
ence to  the  ceremony  of  kissing  the  book. 

The  Solicitor  General  asked  him  if  he 
was  a  Covt;nanter. 

The  Chief  Justice  observed,  the  privi- 
lege of  being  sworn  by  holding  up  the 
hand  is  not  confined  toCovenanters  Any 
person,  who  conscientiously  thinks  that  is 
the  most  proper  mode  of  taking  an  oath, 
has  a  right  to  have  it  administered  in  that 
form.  It  is  the  common  form  in  Scot- 
land. Either  way  is  equally  lawful  and 
binding. 

Mr.  McDowall,  being  sworn  by  holding 
up  his  right  hand,  produced  his  Licence 
to  marry,  in  which  he  is  described  as  a 
Presbyterian,  but  is  not  expressed  to  be  a 
Calvinist.  He  also  proved  his  certifi- 
cate of  the  marriage  of  George  Ham  witli 
Hester  Hawley.  Witness  is  a  Presbyte- 
rian, of  the  Dutch  Reformed  Church,  a 
Calvinist.  The  Presbyterian  Confession 
of  Faith  is  Calvinistic. 

The  Solicitor  General,  Were  tou  or- 
dained by  a  Bishop  ? 

Witness,  We  are  all  Bishops  ;  we 
make  no  distinction  between  Bishops  and 
Presbyters.  I  was  ordained  by  a  Presby- 
tery. 

The  Chief  Justice  observed  that  if  the 
witness  had  been  ordained  by  a  Bishop, 
he  would  not  have  been  a  Piesbyterian. 

Witness  said  that  the  Defendant's  fa- 
ther and  mother  both  were  communicants 
of  his  church  ;  that  the  Defendant  atten- 
ded public  worship  regularly,  as  one  of 
his  congregation,  although  not  a  member 
of  his  church,  and  was  married  by  witness 
to  Hester  Hawley,  as  his  certificate  pur- 
ports. 

The  Chief  Justice  thought  there  was 
sufficient  proof  of  a  lawful  marriage:  but 
if  the  Defendant's  Counsel  wished  to  have 
the  point  reserved  for  the  consideration  of 
the  Court  above,  he  would  make  a  note 
of  it,  which,  at  their  request,  he  according- 
ly did. 

Mr.  Hagerman  replied. 
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May  it  please  your  Lordship, 
^nd  Gentlemen  of  the  Jury^ 

The  Jeanicd  Counsf-l,  who  ad- 
dressed you  in  behalf  of  the  D  frndHiit  with 
hi'  usual  ahiliiVt  and  more  than  his  usual 
Z' al  and  confidence,  introduced  the  defence 
bv  a  fineeulogiuna  upon  his  client,  as  a  man 
©f  ;iffl'i(  nee,  of  an  unspotted  and  excelltnt 
chmafter  in  his  own  neighbourhood  and 
township.  I  have  no  disposition  to  disturb 
him  in  the  i  njoyment  of  whatever  wealth  or 
fume  he  has  honestly  acquind ;  but  you 
should  he  ar  the  language  of  truth.  If  you 
do  not  vours'-lves  know  the  Defendant,  there 
are  many  in  whose  hearing  I  am  now  speak- 
ing to  y6)u,  who  do  know  that  his  reputation 
among  h's  neighbours  and  acquaintance  is 
very  d iff  rent  from  the  flattf  ring  picture 
drawn  of  it  by  his  Counsel.  1  ff-ar  no  con- 
tradiction in  declaring,  before  the  Court  and 
the  country,  that  it  is  notoriously  bail,  par- 
ticularly in  respect  to  the  subject  of  this  ac- 
tion. And  what  stronger  proof  could  there 
be  of  baseness  and  total  want  of  prinrip  e 
and  honor,  than  the  last  and  most  scanda- 
lous defence,  to  which  he  has  had  rt  course, 
to  invalidate  his  own  marriage,  and  thus 
prove  his  wife  a  prostitute  anvi  his  child  a 
bastard  ;  the  son  whtm  he  has  brought  into 
court  here  by  his  side,  to  witness  this  shame- 
less defenct  !  What,  then,  must  he  be  him- 
self, in  his  own  view  !  His  Counsel  has  ac- 
cti  ed  us  of  wishing  to  make  him  a  brute. 
He  makes  himself  worse  than  a  brute,  by 
this  desperate  attempt  to  defend  his  cause 
by  setting  aside  h's  marriage. 

The  Solicilor  General.  I  took  the  excep- 
tion to  the  validity  of  the  marriage  from  my 
own  opmion  of  the  law,  and  not  froui  the  in- 
structions of  my  client. 

Afr.  Hagerman  Whether  it  origirated 
with  him,  or  not,  is  immaterial.  It  is  urgt  d 
in  his  behalf,  and  with  his  assent  :  and  it  has 
fixed  upon  him  a  mark  of  infamy,  which 
he  can  never  survive.  It  is  a  foul  stain, 
which  no  time  will  wear  away.  I  tell  him, 
in  the  face  of  the  public,  that  he  will  rue  it 
to  the  day  of  his  death.  The  attempt  is  as 
futile  as  it  is  base  and  flagitious.  It  is  foun- 
ded upon  a  distinction  without  a  diffv  rence  ; 
that  the  certificate  of  licence  granted  by  the 
Magistrates  to  the  Clergyman  describes  him 
ai  a  Preshjterian,  and  does  net  specify  that 
he  is  a  Calvinist.  Why,  Gt  ntlemen,  a  Pres- 
byterian is  of  course  a  Calvinist.  Calvinism 
is  an  ess«-ntial  part  oi  Prtsbyterianism.  The 
ol)j  ction  is  a  mere  quil)ble.  This  Clergy- 
man's authority  to  marrv  a  person  of  his 
congregation,  whether  a  church  member  or 
not,  is  unquestionable  ;  and  the  Dtfc  ndant*s 
marrifige  is  legal  and  valid  ;  but  his  infamy 
is  not  the  less  for  atttmpting,  a'though  un- 
successfully, to  set  it  aside,  for  the  sordid 
purpose  of  avoitiing  the  payment  of  an  hon- 
pst  debt« 


The  nature  of  the  Pi  trntiflf's  claim  was 
saMsfiictorily  '^xpUintU  iti  the  opening  of  the 
casf  ;  a  ut  the  evid<n<.  c  produced  in  support 
of  it,  under  a.l  the  disadvant.ig- s  of  obtain- 
ing evidence  in  sui  h  a  cas.  ,  and  in  spit  of 
the  phalanx  of  family  witnessn  on  th«  De- 
t^ndant's  part,  has,  1  think,  est.iMishtd  our 
right  of  action,  on  both  of  ilie  grounds,  upon 
which  it  IS  claimed  ;  the  D,  fcndant^  ill 
treatment  of  his  wif»,  and  his  consent  to  her 
separate  resilience. 

We  have  proved,  beyond  contradiction, 
that  the  Def  ndant  chastised  his  wife  with 
a  i)orse  whip,  which  was  an  act  of  viol  nee 
sufficient,  according  to  my  u?  derstanding  of 
the  la*,  to  justify  her  separaii  n  from  him. 

It  is  with  regret  that  I  t  ver  differ  from 
the  bench.  In  the  present  instunce,  howev- 
er, notwithstanding  what  frll  from  his  Lord* 
ship  to  the  contrary,  I  contend,  and  think  1 
can  shew,  that  by  the  present  law  of  En-  \ 
glaufl,  which  is  our  law,  a  man  is  not  at  li* 
btrty  to  chastise  his  wife.  That  was  once 
the  law,  in  days  oi  Itsb  refinement  and  libe- 
rality ;  but  I  Jim  happv  to  say  it  is  not  so  at 
present.  The  good  stnse  and  humanity  of 
modern  times  have  introduced  a  more  libe- 
ral rule  for  the  treatnu  nt  of  v/ives.  In  this 
opinion,  I  am  born  out,  not  only  by  the  au- 
thorities read  by  my  learned  associate,  in  his 
clear  and  correct  statement  of  the  law,  but 
more  pointedly  by  one,  which  I  will  now- 
read,  from  the  first  volume  of  Blackstone*s 
commentaries,  page  444.  After  mentioning 
that  by  the  olu  Uw  a  husband  might  give  his 
wife  moderate  corrtction,  this  standard  com- 
mentator on  the  laws  of  England  says,  *' But, 
with  us,  in  the  polite  reign  of  Charles  the  se- 
cond, tins  posver  of  correction  b<  gan  to  be 
doubted  ;  and  a  wife  may  noio  have  security  of 
the  peace  against  her  husband,  or,  in  return,  a 
husband  against  his  wife.  Yet  the  lower  rank 
oi  peopltr,  who  are  always  fond  of  the  old 
common  law,  still  claim  and  exert  their  an- 
cient privil  ge  ;  and  the  Courts  of  law  will 
still  permit  a  husband  to  restrain  a  wife  of 
h  r  liberty,  in  case  of  any  gross  misbehav- 
iour." He  is  merely  permitted  to  restrain 
her  of  her  li'>erty,  and  that  only  in  a  case  of 
gross  misbehaviour. 

This  is  the  modern  law  of  England.  A- 
gainst  a  husband's  mofierate  correction  of 
his  wife,  such  as  in  early  times  was  allowed, 
the  wife  may  now  have  security  of  the  peace. 
It  is,  then,  a  breach  of  the  peace,  an  un. 
lawful  act,  an  indictable  cfft  nee,  in  the  same 
sense,  and  in  the  same  manner,  as  an  assault 
and  battt  ry  of  a  wife  against  her  husband; 
Such  a  beating  of  a  wife  by  her  husband  is 
an  act  of  violence,  and  comes  within  the  let- 
ter and  spirit  of  the  decisions  of  Lord  Ken- 
yon,  Lord  Ellenborough,  and  Lord  Chancel- 
lor Eldon,  that  it  is  equivalent  to  turning  hef 
out  of  doors,  in  consequence  of  which  the 
husband  becomes  chargeable  with  her  ne- 
cessary support. 
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The  rule  of  law  being  now  established  by 
such  ventrabU  names,  let  us  apply  it  to  the 
facts  of  the  pvts  nt  case.  It  is  proved  that 
the  Defendant  chastised  his  wife  with  a  ri- 
ding  whip  ;  in  plam  English,  he  horse- whip- 
ped her;  and,  as  he  himself  declared,  that 
was  the  cause  of  her  leaving  him.  Does  the 
modern  rule  of  law  authorise  a  man  thus  to 
horse.whip  his  wife?  To  govern  or  punish 
her  wi'h  the  same  instrument  of  brutal  force, 
as  he  would  a  horse  ?  To  treat  her,  in  short, 
as  a  beast  of  burden  ?  Horse- whipping  is  not 
only  an  act  of  violence,  but  of  indignity,  and 
degradation,  incompaiible  with  the  harmony 
and  aflFcction  which  should  exist  between 
husband  and  wife.  A  horse-whipped  wife 
could  not  be  a  companion,  a  bosom  friend, 
but  a  mere  slave.  All  mutual  comfort,  the 
verv  end  of  a  marritd  state,  would  be  defeat- 
ed by  such  a  slavish,  degrading  system  of 
discipline.  The  Defendant's  wife,  then,  had 
good  cause  to  leave  him,  for  her  personal 
safety  ;  and  her  father  was  the  proper  friend 
to  receive  and  protect  her,  until  she  could 
have  some  reasonable  assurance  ot  better 
treatment  from  her  husband.  Could  he  in 
duty  and  honor  do  less?  Has  he  done  any 
more?  What  obj  ct  beyond  that  could  he 
have  ?  Men  act  from  motives.  Now,  let  me 
ask  yen,  what  inducement  the  Plaintiff  could 
have  to  take  back  his  daughter,  whom  he 
had  given  in  marriage,  and  to  burden  him- 
self with  the  charge  ot  her,  except  for  her 
personal  safety  ?  Is  there,  can  there  be,  a 
doubt  in  vour  minds,  that  he  acted  under 
that  impression,  and  with  that  view  ?  The 
transaction  itself,  and  his  subsequent  con- 
duct, concur  to  prove  it.  As  soon  as  there 
was  anv  rational  hope  of  a  reconciliation,  he 
united  with  his  daughter  in  taking  the  most 
conciliatory  and  e\en  condescending  steps 
towards  so  desirable  an  accommodation. 

>  Whas  on  the  other  side,  has  been  the  uni- 
form conduct  and  declaration  of  the  Defen- 
dant? He  has  shewn  no  cause  for  his  aver- 
sion to  his  wiff,  but  his  own  ill  humour,  and 
his  ill  treatment  of  her.  In  most  family  dif- 
ferences, each  party,  even  the  most  mnocent, 
is  chargeable  with  some  fault.  But  what 
fault,  through  the  whole  of  this  unhappy  dif- 
ference, has  the  evidence  attached  to  the 
injured  wife?  None.  Yet  in  1814,  or  15, 
soon  after  the  separation,  he  avowed  to  the 
witness  Simpson  his  determination  not  to  live 
with  her.  Three  or  four  years  ago,  he  de- 
clared to  Miss  Hawley,  that  he  would  not 
receive  his  wife,  even  if  she  should  come  up- 
on her  knees  to  him.  For  this  he  assigned 
no  reason  ;  and  none  can  be  found,  except 
his  notorious  ill  treatment  of  her,  and  his 
libertine  love  of  variety.  He  was  not  wil- 
ling, it  appears,  to  be  confined  to  the  em- 
brace of  a  virtuous  wife.  He  chose  to  range 
at  largr,  to  indulge  his  licencious  appetite 
with  other  women,  and  scatter  his  illegiti- 
mate children  about  the  country .    For  proof 


of  this,  we  need  not  rrsort  to  the  public  no- 
toriety of  facts.  It  is  proved  by  his  own  un- 
blushing admission.  He  has  even  gloried  ia 
his  shame,  and  boasted  of  it  to  his  unofF  n- 
ding  wife,  and  that  too  at  the  vt  ry  tme  when 
she  was  seeking  for  a  r'  union,  in  the  most 
conciliatory  ami  condescending  manner.  His 
conduct  and  language  at  th*-  intci  vi*  ws  with, 
her  in  September  and  Ortobir,  1825,  were 
congenial  with  his  character  and  his  prin- 
ciphs.  By  insisting  on  degrading  and  inad- 
missible conditions  of  her  reception,  he  refu- 
sed to  receive  her.  He  taunted,  insulted 
and  drove  her  away.  I  will  not  go  through 
the  particulars  of  that  disgusting  scent.  Gen- 
tlemen, what  think  you  »  f  his  telUng  her  ho 
had  a  very  pretty  sweet-heart  in  Montreal ; 
that  he  had  a  number  of  brats  about  the 
country  for  her  to  take  care  of,  if  she  should 
live  with  him  ;  and  that  he  would  reserve  a 
right  to  be  visited  in  his  own  house  by  his 
mistresses?  What  inference  are  you  to 
draw  from  his  proposal  to  his  wife  to  have 
another  man  sleep  in  the  same  bed  room 
with  them  ?  Is  there  any  one  who  now  hears 
me,  whose  blood  does  not  boil  within  him  at 
such  a  proposition  ?  Whose  soul  does  not  re- 
volt at  the  cold  blooded  brutality  of  the  man  ? 
He  must  have  had  one  or  the  other  of  two 
objects  in  view.  If  she  rejected  the  ofFc  r,  as 
she  t!i  1  with  silent  indignation,  he  would  say- 
it  was  her  own  fault  that  she  did  not  stay  and 
live  with  him.  If  she  submitted,  what  then 
was  to  follow  ?  Genth  men,  you  have  per- 
haps heard  of  an  atrocious  occurrence  near 
the  Napanee  mills.  One  John  Clark  (I  sup- 
pose you  all  know  him)  induced  an  ignorant, 
unfortunate  female  to  consent  to  be  married 
to  a  man  then  living  at  his  house.  The  wor- 
thy John  proceeded  to  join  the  parties  in  ho- 
ly wedlock;  and  the  day,  with  its  festivities, 
being  over,  the  happy  couple  retired  to  bed* 
As  was  concerted  before  between  the  bride- 
groom and  Clark,  the  former,  as  soon  as  his 
dupe  fell  asleep,  got  up,  and  left  the  room  a 
f'w  minutes,  and  Clark  took  possession  of 
the  bed*  The  bridegroom  immediately  re- 
turned, and  affected  to  discover  that  his  new- 
ly married  wife  was  false  to  him  ;  upon  which 
the  marriage  was  declared  void.  Gentle- 
men, do  you  think  that  Mr.  Ham,  with  the 
knowl(-dge  of  a  stratagem  just  suited  to  his 
ideas  of  right  and  wrong,  would  not  avail 
himself  of  so  good  an  opportunity  as  his  wife's 
submission  to  his  proposal  would  give  him, 
to  rid  himself  of  her  for  ever? 

Gentlemen  of  the  Jury,  my  learned  friend 
has  told  you,  that  I  am  better  acquainted 
with  you,  than  he  ia.  1  believe  I  am  ;  and 
I  am  proud  of  it.  Had  he  known  you  as 
well  as  I  do,  and  had  he  known  the  general 
opinion  and  feeling  of  the  country  around  his 
client,  he  would  not  have  referred  you  to  Mr. 
Ham*s  reputation  among  them,  A  Jury 
from  that  vi'  i.iity,  where  the  parties  are 
known,  and   the  cause  in  all  its  bearings  h 
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well  understood,  would  fiud  a  verdict  against 
him  without  leHVii.g  the  box,  and  would  al- 
low the  Plaint  flf  the  full  annount  of  his  claim. 

We  have  not  only  proved  the  Defendant's 
ill  treatment  of  his  wift,amounting  to  a  lurn- 
iing  of  h^-r  out  of  doors,  and  sending  credit 
with  her  for  her  competent  support ;  but  we 
have  also  proved  his  ass  nt  to  her  separate 
residence.  At  the  time  her  father  tookhtr 
away,  did  the  Defendant  object  to  her  remo- 
val ?  Have  any  of  his  own  witnesses,  any  of 
the  Hams,  old  or  young,  proved  the  least, 
objection  on  his  part  ?  Nothing  of  the  kind. 
They  have  represented  that  his  wife  was  re- 
luctant ;  but  he  manifested  no  reluctance  at 
parting.  By  being  present,  and  not  obj<:Ct- 
ing,  he  tacitly  assented  to  it.  And  he  has 
ever  since  uniformly  evinced  his  satisfaction. 
In  the  letter,  which  his  Counsel  thinks  so  ve- 
ry creditable  to  him,  as  a  specimen  of  his 
literary  improvement,  he  speaks  of  the  pe- 
riod of  his  separation,  as  a  desirable  state  of 
peace  and  quietness.  There  is  a  strong  im- 
plied consent  to  the  whole  term  of  htr  sep- 
arate residence.  And  there  is  proof,  under 
his  own  hand,  of  his  most  direct  and  explicit 
consent  to  a  part  of  it.  The  Plaintiff,  there- 
fore, has  a  right  to  your  verdict,  certainly 
for  one  month's  maintenance  of  the  Defen- 
dant's wife  ;  and  I  trust  you  will  be  satisfied 
that  he  is  entitled  to  a  fair  allowance  for  the 
•whole  term  of  her  residence  with  him,  which 
is  proved  to  have  been  twelve  years.  All 
that  time  he  has  furnished  her  with  such  sup- 
port as  his  own  circumstances  permitted, 
and  the  rank  and  circumstances  of  the  De- 
fendant required. 

Anv  benefit  derived  from  the  services  of 
the  Defendant's  wife  h  not  to  be  tiken  into 
account  in  this  action,  because  the  Dtftn- 
dant  has  brought  his  action  agaiDSt  the  pre- 
sent Plaintiff,  for  depriving  hi  u  of  the  ser 
vice  of  his  wiiFe.  The  damages  are  entirely 
■within  your  control.    In  determining  the  a- 


mount,  I  hav€  f  dl  confidence  that  vou  will 
do  jubtice  to  thf  Plainiilf,  and  1  ask  no  more. 

7%e  Chief  Justice  stated  the  case  to  the  Ju- 
ry, ixplained  to  them  the  grounds  on  which 
alone  the  action  could  be  support*  d,  and 
gave  them  a  vi<.  w  of  the  law,  as  expressed 
ill  his  decision  overrulii  g  the  aiotion  for  a 
nonsuit.  He  repeated  his  opinion  that  a  hus- 
band may  lawfully  chastise  his  wjfe  ;  but  it 
must  be  a  moderate  and  reasonable  corrrc- 
tion,  not  crui  I  and  outrageous.  He  read  his 
no'es  of  the  testimony  of  the  witn  sses  on 
both  sides,  and  co  umented  on  the  evidenced. 
He  thdught  there  was  no  proof  of  any  exces- 
sive or  violent  chastisement  of  the  Pefen- 
dant's  wif  ,  of  any  beating  that  endangered 
her  life,  or  made  it  necessary  for  her  to  leave 
her  husDand's  house,  and  seek  protection  at 
her  father's.  He  did  not  see  any  sufficient 
evidence  of  the  Defendant's  consent  to  the 
separate  residence  of  his  w.f-,  unle?s  it  was 
contained  in  his  letter  dated  26ih  September, 
1825,  ill  which  he  informed  the  Plaintiff  that 
he  let  htr  return  until  the  24th  of  the  next 
month.  He  left  it  to  the  Jury  to  decide  whe- 
ther, taking  the  whole  letter  together,  th' 
amounted  lo  a  consent,  on  his  part,  to  the  ;' 
para'  ion  during  that  month.  If  they  thought 
it  did,  he  directed  them  to  find  in  favour  of 
the  Plaintiff  for  that  month's  maintenance  of 
the  wife,  and  no  more,  otherwise,  to  find  a 

verdict  for  the  Defendant. 

•r   *       ^ 

The  Jury  brought  in  a  verdict  in  izi^yv^^^iff 
the  Plaintiff  for  two  pounds  ten  <.■  gs 
damages  ;  and  the  Judge,  on  motion,  ^ranted 
a  Certificate  for  full  costs. 

At  the  ensuing  Michaelmas  Term,  the 
Defendant's  Counsel  moved  the  Court  to  set 
aside  the  verdict,  and  enter  a  Nonsuit,  upoa 
the  point  reserved  at  the  trial ;  but  tht-  Court 
overruled  the  motion,  and  gave  judgment  for 
the  Plaintiff. 


